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ART. I1—LAW OF CONTRACTS. 
No. 4.—Of the Consideration. 


Mr. Cuirty’s description of a contract not under seal (it 
will be recollected) is ‘‘a mutual assent of two or more 
persons competent to contract, founded on a sufficient and 
legal consideration,” &c. Mutual assent and parties having 
been considered, the constperaTion of a simple contract is 
next in order. 

What is called, in the common law, the consmeration of 
a contract, is denominated, in the civil law, the cause; causa 
contractus—conventio cum causa, &c. 

“‘ Consideration is the material cause, or guid pro quo of a 
contract, without which it will not be effectual or binding ;’’’ 
‘*a cause or meritorious occasion, requiring a mutual recom- 
pense, in fact or in law.” ” 

On principles of mere natural law, every gratuitous un- 


1 Jacob’s Law Dict. Termes de la Ley. 
2 Dyer, 336 b; Finch, 34. 
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dertaking, if deliberately and fairly assumed, forms the 
basis not only of an honorary but of a moral obligation. 
But moral duties and legal obligations are not made co- 
extensive by any municipal code. ‘The common law, espe- 
cially, gives effect only to contracts that are founded on the 
mutual exigencies of men, and does not compel the per- 
formance of any merely gratuitous engagements, unless 
those engagements are made under seal; and even then, a 
fiction is adopted. A seal, it is said, imports a considera- 
tion, which the party shall not be permitted to deny. By 
local usage, however, in some of the states of the Union, 
and by statute, in others, the want or failure of considera- 
tion is a valid defence to a suit on a sealed contract." And 
courts of chancery will not enforce specific performance of 
such contracts, if they are without consideration. 

The distinction, made by the common law, between 
simple contracts and specialties, is analogous to the distine- 
tions in the civil law. In that law, agreements were divided 
into promises and contracts. Contracts were either nominate 
or innominate. Innominate contracts were usually termed 
pacts. Pacts were divided into various classes; and such 
as were without cause were termed nude—nuda pacta—and 
could not be enforced by action, unless ratified by a special 
form, called a stipulation. Ex nudo pacto non oritur actio.’ 

Mr. Justice Wilmot expressed a strong opinion, as lately 
as 1765, that if a contract were reduced to writing, the 
doctrine of nude pacts, which was introduced from the civil 
law, would not apply.* Blackstone also says, a promissory 
note, ‘‘ from the subscription of the drawer, carries with it 


1 See 1 Bay, 273; 2 Bay, 11; 1 Pallas, 17; 5 Binn. 232; 11 Wend. 106; 
1 Blackford, 173; 1 Bibb, 500; 3 J. J. Marsh. 473; 5 Monroe, 273. 

2 See Ellis on Debtor and Creditor, 111, note g; Puffendorf, Book v. c. 2; 
Corvinus Dig. Book ii. tit. 14; Heinec. Inst. Book iii. tit. 14,15, 16; Heinec. 
Pand. Part i. tit. 14; Part vii. tit. 1; 1 Powell on Contracts, 334, et seq. 

3 3 Bur. 1670, 1671. 
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an internal evidence of a good consideration,”’ and that “he 
shall not be allowed to aver the want of a consideration, in 
order to evade the payment.” * 

It was, however, decided by the House of Lords, in the 
case of Rann v. Hughes,’ that whatever may be the rule of 
the civil law, simple contracts, by the law of England, 
whether oral or written, must be founded on a considera- 
tion.* Nor is a promissory note an exception to this rule. 
While such note is in the hands of the payee, want of con- 
sideration is a good defence. So also as between indorser 
and indorsee.* When a negotiable note is negotiated, and 
comes into the hands of a third person, bona fide, and with- 
out notice, the want of consideration for originally giving or 
indorsing it is not a defence against the holder. The same 
is true of negotiated bills of exchange. 

It is not, however, the form of a bill or note, nor its being 
in writing, that gives it efficacy without consideration. This 
efficacy is given by the law, in order to facilitate commer- 
cial intercourse, which is carried on through the medium of 
these species of contracts, and which would be greatly re- 
tarded and embarrassed, if every holder of these kinds of 
paper were obliged to inquire into the original consideration, 
or incur the risk of losing his property on account of a 
defect in their concoction. Another reason is given in some 
of the books, viz.: that these instruments are governed by 
the law-merchant, which is founded on the law of nature 
and nations, by which want of consideration is not an essen- 
tial defect in a contract. 


It is not necessary that the consideration of an agreement 
should be adequate in actual value. No means are pro- 

1 2Bl. Com. 450. 27D. & E, 350, note. 

3 See also 4 Johns. 235, 296 ; Cooke, 499; 4 Taunt. 117; 1 Saund. 211, 
note 2. 

* Kyd on Bills, 276; 2 Ves. jr. 111; 5 Taunt. 553; 7 Johns. 26; 6 Mass. 
Rep. 434; 3 D. & E. 421; 17 Johns. 301. 

17* 
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vided, by which this point can be determined in a court of 
law. Inadequacy of price is sometimes a ground of relief 
in chancery ; not, however, on the principle of controlling 
or revising the judgment of the parties, when freely and 
fairly exercised ; but upon the evidence, thereby furnished, 
of the incompetency of one party to contract, or of fraud and 
imposition practised by the other, in the instance brought 
into question.' 

A consideration must include some benefit to the party 
promising, or some trouble, prejudice or inconvenience, to 
the party to whom the promise is made.* And with refer- 
ence to the rules of pleading, it is probably true that a con- 
sideration must include some benefit to the promisor, or to 
a third person, or some damage, loss or inconvenience to the 
promisee, at the instance of the party promising.’ In stating 
the consideration of an agreement, in a declaration in special 
assumpsit, it doubtless is necessary, as a general rule, to 
allege the instance or request of the promisor that he or a 
third person should receive a benefit, or that the promisee 
should incur a damage, inconvenience or loss. In many 
cases, however, this request may be, and is, implied, as__ 
well as the promise thereupon made; and like the promise 
itself, it is also sometimes to be implied directly against the 
actual fact. In no other way, but by this fiction, can all 
the adjudged cases—even those of unquestioned authority— 
be brought within the rule advanced by Messrs. Lawes, 
Selwyn and Chitty. The fiction is as obvious, and, on ori- 
ginal principle, as unnecessary, in this stage of the contract, 
as in that where a promise by the same party is implied. 
The real ground, in both cases (as has heretofore been sug- 


1 See Wightwick, 109, Evans v. Brown ; Newland on Contracts, chap. xxi. ; 
Gilmer, 230. 

* Com. Dig. Assumpsit, B. 1; 1 Saund. 211, b. note. 

3 Selwyn’s Nisi Prius, Assumpsit, I ; Chitty on Contracts, 7; Lawes PI. in 
Assumpsit, 51. 
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gested as to the promise) is duty and obligation, moral and 
legal.' There often need be, and is, in fact, no request and 
no promise. 

However slight the benefit to the promisor, if of any legal 
value, and however slight the damage, loss, or inconvenience 
to the promisee, if of any legal estimation, it is sufficient 
to support a contract. 

There are cases, in which it seems to be doubtful whether 
the consideration, which sustains what is treated as a con- 
tract, is regarded in law as a benefit to the promisor, or a 
damage, &c. to the promisee. We purposely say what is 
treated as a contract, instead of explicitly calling it a con- 
tract, in these instances, for reasons that will presently 
appear. 

Thus where goods are delivered on a promise to redeliver 
them to the bailor, when no use is to be made of them by 


1 It seems to the writer that a suggestion may not be useless, in this con- 
nection, respecting the practice of placing such books as Espinasse’s, Buller’s 
and Selwyn's Nisi Prius, in the hands of students, in the early stages of their 
pupilage. The doctrines of the law, in these works, are set forth, in a great 
measure, with reference to the actions of which the compilers treat, and the 
rules of pleading applicable to those actions. But when (in former days) were 
students advised of this fact? When were they cautioned not to take, as the 
real truth of the matter—the elementary doctrine of the law—the positions laid 
down by these writers in reference to the forms of actions and of pleading ? 
The writers themselves do not give this caution, and young students do not 
always distinguish between the body and the dress, the substance and the 
form. With regard to pleading, nearly the whole doctrine, treated of under 
the title of Assumpsit, is founded on fictions, that no book, which the writer 
has seen, has attempted to explain or arrange. He hopes, however, that 
others have never been confused and misled as he has been, by lack of know- 
ledge on these points. 

This seems to be a fit place to say, once for all, that these sheets were ori- 
ginally compiled for students who were commencing their legal studies. Hence 
the very rudimental character of the discussion, and the particularity—probably 
redundancy—of the illustrations. 

It is only with the writer's “‘ hard consent”’ that these notes appear in this 
journal. The editors will bear him witness that they “ wrung from”’ him his 
“‘ slow leave by laborsome petition.” 
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the bailee, nor any thing paid or promised by the bailor; and 
where goods or moneys are delivered by the owner to a 
bailee, on his undertaking to deliver them toa third person, 
the bailment being gratuitous; it seems to be considered by 
writers and judges that the bailor has a remedy, in an action 
ex contractu, if the bailee do not perform his undertaking, 
and that there is a sufficient consideration to support a con- 
tract." In Wheatly v. Low, according to Palmer’s report, 
Ley, C. J. considered the damage, ultimately sustained by 
the bailor, as the consideration on which the contract rested. 
But this is no legal consideration ; for it did not exist at the 
time the alleged contract was made. The same might be 
said of every gratuitous promise where an injury arises from 
a neglect to perform it. Lord Holt says there was no bene- 
fit to the promisor, nor any consideration except his assum- 
ing the trust.* And this, according to Croke’s report, was 
the ground on which the court put the case. In some of 
the prior cases,’ the bailee’s possession of the property was 
regarded as a benefit to him, at least ‘ that it should be in- 
tended that he had some benefit thereby, or he would not 
have made the promise.” But this is no reason; for it 
would support every promise not void for illegality. 

These cases are classed, by Comyns & Comyn, with 
those of benefit to the promisor.* 

It is manifest that, in some of these cases, the bailor must 
have requested the bailee to take the property, and that 
(whether benefit to the latter, or damage to the former, were 
the ground of the consideration) it was not in fact, however 
it might be in legal intendment, at the instance and request 


' Wheatly v. Low, Palmer, 281; Cro. Jac. 668; S. C. 2 Kent’s Com. 
Lecture xl.; Story on Bailments, chap. iii.; 3 Wils. 446. 

2 2 Ld. Raym. 920. 

3 Cro. Eliz. 883, Riches v. Bridges ; Yelv. 4, S. C. 

4 Com. Dig. Assumpsit, B. 10; 1 Comyn on Con. 14. 
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of the promisor. And so in all other gratuitous bailments 
where the actual advantage accrues only to the bailor. 

In all these cases, and others like them, it is admitted and 
adjudged, that if the party sought to be charged had merely 
promised to receive the goods and redeliver them to the 
bailor, or deliver them over toa third person, and had after- 
wards refused or omitted to fulfil such promise, he could not 
have been made responsible in law, for the non-performance, 
either in an action ex contractu or ex delicto.' 

But if the bailee enters upon the performance of a gratui- 
tous undertaking, and fails to perform it according to the 
terms of the undertaking, he is answerable in damages.’ 

It is believed that all the English decisions on this latter 
point were made in actions ex delicto. It is not known to 
the writer that assumpsit has ever been maintained in West- 
minster Hall for misperformance of a gratuitous undertak- 
ing. And perhaps Wheatly v. Low is the only case in 
which this form of action has been sustained for non-per- 
formance of the terms of a gratuitous bailment, as such. 
The previous cases were decided differently, and on well- 
established grounds.* A recent decision in New York con- 
forms to this old doctrine.‘ The case was this. A man 
received at New Orleans a sealed letter, containing a $100 
bank note, and promised to deliver it to the person, to whom 
it was addressed, at Selina in the stateof New York. This 
he failed to do; and it was held that he was not liable in 
assumpsit, as bailee without reward, for this default. It 


' See Kent & Story ubi sup. ; 6 J. J. Marsh. 455; 4 Johns. 84; 2 Wash. 
203. 

? Coggs v. Barnard, 2 Ld. Raym. 909; Comyns Rep. 133; 3 Salk. 11; 1 
Salk. 26; Elsee v. Gatward, 5 D. & E. 143; 1 Powell on Contr. 367; Wilkin- 
son v. Coverdale, 1 Esp. Rep. 75; Rutgers v. Lucet, 2 Johns. Cas. 95. 

3 See Pickas v. Guile, Yelv. 128; Game v. Harvie, Yelv. 50; Riches >. 
Bridges, Cro. Eliz. 883, and Yelv. 4, in which case the judgment of the King’s 
Bench was reversed in the Exchequer Chamber. 

‘ Beardslee x. Richardson, 11 Wend. 25. 
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was further held that he was not liable on the money counts, 
as he received the money in a sealed letter; and that if he 
could have been charged on those counts, it would not have 
been as bailee, but as having received the money of the 
plaintiff for his use. The court of New Hampshire, how- 
ever, have decided differently on this point.’ 

It is believed that gratuitous bailments are not contracts, 
there being no consideration to sustain them as such; and 
that, as matter of contract, the distinction between non-per- 
formance and misperformance is wholly unfounded. It is 
also believed that the actual distinction, as supported by the 
preponderance of judicial authority, is merely this, viz. that 
no action will lie for nonfeasance, but that misfeasance is 
an actionable tort. 

As this matter has heretofore been ably discussed in the 
Jurist, it is only necessary to refer the reader to that discus- 
sion, for a very lucid defence of the foregoing views.’ But 
whether these views are right or wrong, it is certain that 
the doctrine of consideration is all a fiction, in these cases, or 
that what is no consideration, in other cases, is a suflicient 
one in these. 

The fictitious nature of the consideration, as to the inci- 
dents of ‘benefit,’ &c. is still more manifest in that class 
of cases where a mere legal obligation is the ground of an 
implied promise, than in the cases already noticed. In such 
cases, the obligation is held to be a sufficient consideration.° 
The action of debt is founded on a contract, express or im- 
plied: yet debt lies for the recovery of a penalty affixed by 
statute to the commission of an act therein forbidden, or the 
omission of an act therein enjoined, unless some other mode 
of recovery is prescribed by the statute itself. The penalty, 


1 Graves v. Ticknor, 6 N. Hamp. 537. 
* Amer. Jurist, Vol. xvi. p. 253, et seq. 
% Belfast v. Leominster, 1 Pick. 127; Wing v. Mill, 1 Barn. & Ald. 105. 
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when incurred, is by the law regarded as a debt thereupon 
due to the party authorized to sue for it. And if a consider- 
ation is required to support an implied contract to pay such 
a debt, it is to be sought in the legal obligation to pay it. If 
the penalty be given to the party injured by the act or 
omission by which it is incurred, and he be regarded as the 
party with whom the delinquent contracted, there would be 
no difficulty, perhaps, in ascertaining whether the consider- 
ation included a benefit to the one or a.damage to the other. 
But when the penalty is given to a common informer, and 
the notion of a contract is still retained, as it must be, the 
difficulty, as to the benefit or damage included in the con- 
sideration, is not so readily removed. Debt also lies (in 
England and in some of the states of the American union) 
against a sheriff for the escape of a prisoner in execution. 
This, however, is by statute, and is not a part of the com- 
mon law. <A debt to the creditor is incurred by the officer 
guilty of the escape. Here again, damage to the creditor 
is sufficiently obvious as the consideration of this fictitious 
contract. 

In all these and similar cases, the ‘‘ instance and request” 
of the party liable by law to pay, that the other party should 
incur a damage, &c. must be implied, if at all, not only 
against the fact, but against all the principles by which 
mankind are actuated. Such cases are to be regarded as 
anomalies, the law authorizing the enforcement of a remedy 
in the form appropriated to actual contracts. ‘They are, in 
truth, no more properly contracts, than are assault and bat- 
tery, slander, or larceny. And on strict principle, the col- 
lection of a penalty for breach of a statute is no more easily 
reconciled with the doctrine of contracts, than would be the 
recovery of damages for any injury inflicted on persons or 
property ; and the law might as well imply a promise to 
repair all injuries which a party commits, as to pay a pen- 
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alty prescribed by statute, or the debt of a prisoner escaping 
from an officer. 

So in the case of a mere legal obligation, where there is 
no antecedent moral duty, the notion of a contract is wholly 
fictitious. By a fiction, indeed, the protection of govern- 
ment may be deemed a consideration for an implied promise 
to pay the expenses of administering it. And this fiction 
may be extended to the cases of municipal charges, as for 
the support of the poor, &c. But in these instances of mere 
positive institution, though the law may rank with actual 
contracts the obligation of contributing, yet there is only an 
imaginary resemblance, and it is only by fiction, and for 
legal conformity’s sake, that a consideration is to be sought. 

The cases, in which a slight benefit to the party promis- 
ing, and a slight damage, loss, or inconvenience to the other 
party, has been held sufficient to sustain a contract, are col- 
lected in Comyns’s Digest, Action upon the Case upon As- 
sumpsit, B; 1 Comyn on Contracts, part i, chapter 2, and 
1 Powell on Contracts, 330 e¢ seg. Upon a careful exam- 
ination of the earlier cases on this subject, some confusion 
and contradiction will be perceived ; and it probably is im- 
possible to reconcile them. In most instances, however, it 
will be found that the misapplication of acknowledged 
principles, rather than the assumption of contradictory ones, 
has caused the discrepancies in the adjudications on this 
topic. In the modern decisions, there is hardly an instance 
in which judges have differed in their views on the subject 
of consideration. 

In sales, exchanges, loans, and most other contracts, there 
is no difficulty in at once perceiving the consideration. But 
in some cases, it is not so readily discerned. And after much 
hesitation as to the expediency or the profit of so doing, we 
have decided on setting forth a few examples, illustrative of 
the principles on which much of the law on this point now 


rests. 
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SLIGHT BENEFIT TO THE PROMISOR. 


A promise, in consideration of so much money received, 
to pay the like sum into court, and appear. ‘“ For here he 
has benefit for the use of the money.” ' A promise to cancel 
a bond, in consideration that the obligor will pay the single 
sum, at the day of payment. ‘For peradventure the non- 
payment at that time would be more prejudicial to him than 
the forfeiture of the bond would be of advantage.” ‘“ He 
had benefit, viz.: to be sure of the performance.” * So of 
a promise by a judgment creditor to assign the bond and 
judgment against the principal to the bail, in consideration 
of his paying the amount of the judgment, after scire facias 
brought against him.’ A promise by an executor to accept 
£150 in satisfaction of a debt to the testator of £205. For 
the nature of the debt is changed, and the executor may sue 
for it in the debet, i. e. as for his own proper debt ; whereas, 
before, he must have sued in the dedinet?, i. e. in his repre- 
sentative capacity. This action was against the debtor on 
his promise to pay the smaller sum, and was sustained. But 
there was no consideration for this promise, unless the exe- 
cutor was bound to discharge the original debt. And on 
the same principle an action would have been supported 
against the executor, if he had refused to fulfil his engage- 
ment to receive the smaller sum in full satisfaction.’ A 
promise to acknowledge satisfaction of a judgment for five 
pounds, upon the payment of four pounds, was held to be 
binding ; for “it is a benefit unto him to have it without 
suit or charge ; and it may be there was error in the record, 


1 2 Vent. 45. 

2 Hut. 76; Cro. Car. 8; See also Coke ». Hewit, cited Cro. Eliz. 194. 
3 Gouldsb. 156. 

* Yely. 11. 

5 See 7 D. & E. 350, note, 
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so as that the party might have avoided it.”* ‘This case, 
however, would not, probably, be now considered as rightly 
adjudged. An equity of redemption, in England, has been 
decided, once at least, to be of no value in law,’ and there- 
fore a release of it was held not to be well pleaded as an 
accord and satisfaction, in an action on a bond. It does not 
appear, in the report of this case, whether the release were 
made to the mortgagee or to a stranger. A release to the 
mortgagee has been held, in other cases, to be a sufficient 
consideration for a promise.* A contract of which a lease 
at will is the consideration, has been adjudged to be void, 
because the tenancy may be determined immediately ;* but 
if it be doubtful whether the tenant have a right to hold, 
i. e. if it be doubtful whether he be tenant at will, the assign- 
ment of such a lease or interest will support a promise.° The 
relinquishment of a doubtful right is therefore a good con- 
sideration for a promise.° Where the plaintiff orally bar- 
gained with A for a house, and sold the bargain to the 
defendant for £40, and A, at the defendant’s request, con- 
veyed to B; it was held, in a suit for the £40, that the 
consideration was sufficient.’ The only true ground of this 
decision seems to be, that the defendant had a chance of 
receiving a benefit. ‘That the defendant actually received 
a benefit, through the plaintiff's means, though mentioned 
by the court, was no consideration for the original promise ; 
though it might perhaps have supported a promise made 


1 Cro. Eliz. 429; Moore, 412. 2 2 Wils. 86. 

3 Comyns’s R. 98; 1 Ld. Raym. 662; 12 Mod. 459. 

4 Kent v. Prat, 1 Brownl. 6. 

5 1 Vin. Abr. 309 ; recognised by Best, C. J., and applied, in an analogous 
case, by the court, in Richardson v. Mellish, 1 Bing. 244. 

6 5 Barn. & Ald. 117; 5 Peters, 114; 6 Munf. 406; 2 Bibb, 343, 448. 

7 Seaman v. Price, 2 Bing. 437. On a writ of error, the King’s Bench 
affirmed this judgment, upon the ground that A’s promise must be taken, 
after verdict, to have been a valid one, i.e. in writing, 4 B. & C. 528; 7 D. 
& R. 14. 
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after the conveyance to B. If the decision be correct, on 
the existing facts, it must have been the same, though A had 
refused to convey the house. 

In Pennsylvania, a promissory note given in considera- 
tion of withdrawing a suit for slander, was held to be valid, 


though the words, charged as slanderous, were not action- 
able.’ 


SLIGHT DAMAGE, &C. TO THE PROMISEE. 


A promise to pay a sum of money, if the promisee will 
procure an order from a third person, directing the payment, 
is binding, if the condition is performed.’ So of a promise 
to pay rent in arrear to an assignee of a leasehold estate, 
if a deed be shown proving that the rent is due.’ So of a 
promise to pay the bond of a third person, if the obligee 
will go before a magistrate and make oath that it was rightly 
read to the obligor before he executed it. ‘‘ The travail of 
coming before the mayor is a very good consideration.” * In 
the cases cited in the margin,® proof of a debt, in various 
agreed modes, was held to be a sufficient consideration for 
a promise to pay. ‘For it is a charge to the plaintiff.” So 
of an undertaking to endeavor to perform an act at another’s 
request ;° and of a promise to indemnify, if the plaintiff 
will enter into land of a third person which the defendant 
claims as his own.’ So of a promise to pay a certain sum 
of money if the plaintiff will call for it at a particular 


1 2 Pennsylv. 531. 2 2 Vent. 71, 74. 

3 Cro. Eliz. 67, 

4 Cro. Eliz. 469; S. P. 18 Johns. 337, Brooks v. Ball; 2 Sid. 123, Perkins 
v. Binke. But see 1 Freem. 133, and 1 Mod. 166, where Vaughan, C. J. 
denied that extrajudicial oaths were lawful, or of any legal effect, and said 
they were punishable by setting the party in the stocks, under the statute of 
James I. against profane swearing. 

° 1 Sid. 57. 283. 369; T. Ray. 32, 153; 7 Mod. 13; 1 Freem. 53. 
® Hob. 105; T. Ray. 400. 7 2 Johns. Cas. 52. 
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time, and he call accordingly ; the calling for the money 
being an inconvenience to the plaintiff.’ 


BENEFIT TO A THIRD PERSON AT THE INSTANCE OF THE PROMISOR. 


All sureties for the debts, or performance of duties, cove- 
nants, &c. of others, come under this head. The surety, by 
legal intendment, requests that the principal may be accom- 
modated with a loan, or may have credit at another’s shop, 
&c. The consideration of his undertaking is the benefit 
received by the principal, at his request, express or implied. 
Guaranties, and all other forms of collateral obligation as- 
sumed for others, come within the same principle.’ 

In Minet’s case’ lord Eldon said “the undertaking of 
one man for the debt of another does not require any con- 
sideration moving between them.” And undoubtedly it is 
not necessary, in order to hold a surety, that there should 
be any consideration, as between him and the principal. 
Any person may promise as surety, without the principal’s 
knowledge; and if there be a consideration for the promise, 
it will be binding. Otherwise he will not be bound, though 
he promise at the express request of the principal. 

Where the whole is one agreement, where the principal 
and surety, or guarantor, unite, at the same time, in making 
a promise, that agreement is obligatory on the surety, or 
guarantor; and the consideration for that agreement attaches 
to him as well as to the principal. Principal and surety, in 
such case, are joint contractors, and the benefit to the prin- 
cipal, or the damage, &c. to the promisee, is the considera- 
‘tion which supports the contract of both promisors.‘ 


1 Per Wilde, J. 5 Pick. 384. 

2 See Gouldsb. 94, Brown v. Garbrey ; Cro. Eliz. 137, Kirkby 2. Coles ; 9 
East, 348, Stadt ». Lill; 8 Johns. 29, Leonard v. Vredenburgh ; 5 Mass. 362, 
Hunt. v. Adams. 

3 14 Ves. 189. 

4 See Tenney v. Prince, 4 Pick. 385. 
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When a promise is made to pay the already existing debt 
of another, there must be some new consideration, or the 
promise will be void. 'The original consideration, which 
supports the principal’s contract, cannot be made to operate 
on the new promise. Such promise is nudum pactum.' 


FORBEARANCE, &C. 


Forbearance to sue, or surceasing a suit, or suspending a 
right, is a suflicient consideration.* Thus where an obligor 
had commenced proceedings in chancery, on the ground 
that he had paid the bond which still remained in the 
obligee’s hands, a promise by the latter to give up the bond, 
in consideration that the obligor would desist from his suit 
in chancery, was held to be valid. An agreement to for- 
bear, for a certain or reasonable time, to sue, or adopt legal 
proceedings, for a legal cause of action, at the request of the 
party liable, is a sufficient consideration to support a pro- 
mise.‘ So of a promise to surcease a suit at law.’ For- 
bearance to sue, &c. is a good consideration for the promise 
of a third person, as well as of the person liable to suit.® 
In some of the cases, just cited, the forbearance was given 
by an assignee of a debt, who could not have sued in his 
own name; and the consideration was held to be sufficient. 


1 Packard v. Richardson, 17 Mass. R. 129; 1 Saund. 211 a. note ; Thacher 
v. Dinsmore, 5 Mass. R. 301; Parker v. Carter, 4 Munf, 273; Bixler v. 
Ream, 3 Pennsyly. 282. 

2 1 Saund. 211 b. note ; Cro. Eliz. 387, May v. Alvares; Com. Dig. As- 
sumpsit, B. 1,2; 2 Bibb, 30. 

3 Cro. Eliz. 768, Dowdenay v. Oland; S. P. 2 Bulst. 41, Pooly v. Gilberd. 

4 2 Saund. 137 d. note; Hob. 216, Bidwell v. Catton; Yelv. 1, Rippon o. 
Norton ; Cro. Car. 272, Harris v. Richards ; 4 Johns. 237, Elting v. Vanderlyn; 
Style, 264, King v. Weeden. 

5 5 Mod. 205, Stephens v. Squire; S. C. Comb. 362; 1 Wils. 305, Read v. 
Nash, 

6 Hardr. 71, Reynolds v. Prosser ; T. Ray. 211, Davison v. Hanslop ; 
S. C. 2 Lev. 20; 1 Sid. 242, Quick v. Copleston ; 6 M. & S. 204, Edwards ». 
Kelly ; Wright, 434. 729. 
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It was held, in older cases, that the consideration was not 
sufficient, in such cases, unless the assignee had a letter of 
attorney to sue and release.’ By the modern decisions in 
England, a promise by an executor or administrator, in 
consideration of forbearance to sue, is upon sufficient con- 
sideration, and will bind him personally, though he has not 
assets." The principle, on which this class of cases rests, 
seems to be this, viz.: that as the creditor may maintain an 
action, and have judgment to recover quando bona acciderint, 
though there be no present assets, the forbearance is a benefit 
to the administrator, &c. sufficient to support his promise. 

In Moore, 854, it is said that the executor’s ‘ promise 
implies assets.” This, however, cannot be the true ground 
of these decisions ; for a mere promise to pay, without any 
new consideration, is void, if there be no assets. And yet 
the promise implies assets, in this instance, as much as in 
the other.’ 

The usual consideration of the guaranty of a note or other 
engagement, when undertaken after the note, &c. is made, 
is the forbearance extended to the original promisor. And 
(as before stated) unless there be some new consideration, 
such undertaking is nudum pactum.* 

The cases already cited, and many others, show that not 
only forbearance to sue, but also forbearing to insist upon 
payment when it would be made without suit, if demanded, 
forbearing to levy an execution, or to take out or execute 
other process, is a good consideration for a promise, either 
by the party to whom the forbearance &c. is given, or by a 


1 See 1 Rol. Abr. 20, pl. 11, 12; Hardr. 74, Reynolds v. Prosser, and Pet v. 
Bridgwater, there cited. 

2 Yelv. 11, note (2) ; 1 Saund. 210, note (1) ; Hut. 108, Treford rv. Holmes ; 
Hetl. 62, Palmer’s case ; 1 Freem. 125, Porter x. Bille ; 2 Saund. 137 c. note. 

3 See 5 D. & E. 8, Pearson v. Henry ; 7 D. & E. 350, note ; 1 Freem. 409, 
Browne's case ; 1 Ves. 126, by lord Hardwicke. 

4 See 4 Greenleaf, 387, King v. Upton; 17 Mass. R. 129, Packard v. Rich- 
ardson ; 7 Mass. R. 233, Ulen v. Kittredge. 
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third person.' So of withdrawing objections to the probate 
of a will,? and forbearing to protest a bill of exchange drawn 
on the party promising.’ 

Lord Mansfield and Ashhurst, J. are reported‘ to have 
held that a promise by a judgment debtor to pay debt and 
cost, in consideration of a stay of execution, was not suffi- 
cient to support an action; as it was turning a judgment 
debt into a debt upon simple contract. This was an extra- 
judicial opinion, and contrary to an adjudged case* in the 
reign of Elizabeth. In the case of 'Tanner v. Hague, also,* 
a defendant was discharged from execution on his under- 
taking to pay the debt on a future day, and counsel admit- 
ted that there was a remedy on the new promise. 

It was affirmed by Jackson, J.’ that if an obligor, on 
being called upon to pay his bond, should promise to pay at 
a future day, assumpsit would not lie on this promise. The 
contrary, however, was adjudged, in the case of Ashbrook 
v. Snipe.” And if the promise, in such case, were made in 
consideration of forbearance expressly given, the foregoing 
cases leave no room to doubt that such promise is a good 
ground of action. So if the promise were made on condi- 
tion that the obligee should make oath that the sum secured 
by the bond is due, or should call again upon the obligor for 
payment, and the obligee had performed the condition. 

Forbearance, it is said, must be for a certain time, or for 
a reasonable time. The weight of authority is, that for- 
bearance per breve or paululum tempus, is not a consider- 
ation of any value in law; for a suit may be immediately 


' Style, 395, 440; Cro. Eliz. 848, 868, 909; Godb. 159, pl. 220; 1 Sid. 38; 
Hut. 63; 2 Keb. 200; 1 Salk. 28, Love’s case; 10 Mass. R. 230, Lent z. 
Padelford, Yely. 20, Jennings v. Hatley. See also Newsom's case, Clayt. 
139. 


? 5 Pick. 393, by Parker, C. J. 3 Style, 416, Pinchard v. Fowke. 
4 Cowp. 128. 5 Tisdale's case, Cro. Eliz. 758. 
67D. & E. 420. 7 14 Mass. R. 99. 


8 Cro. Eliz. 240. 
VOL. XXI.—NO. XLII. 18 











274 Law of Contracts. [July, 


brought, notwithstanding the brief forbearance of an hour 
oraday. And the forbearance promised must be sufficient 
at the time of the promise, and not depend on the promisor’s 
subsequent conduct.' 

For the same reason, forbearance aliquo tempore is insuffi- 
cient.” ‘ Pro aliquo parvo tempore, viz. some fortnight or 
thereabouts,’ was held sufficient, in the case of Baker v. 
Jacob.® 

Forbearance for a reasonable or convenient time is a suffi- 
cient consideration. Jd certum est quod certum reddi potest, 
and the court is to decide, when the suit is brought, whether 
the party has forborne for sucha time.‘ Indefinite forbear- 
ance was, at first, held to be insufficient ;* but it is now well 
settled that such is a good consideration, that total and abso- 
lute, or at least reasonable, forbearance is thereby intended.° 

The distinction between a “ little time’’ or “‘ some time” 
a ‘‘reasonable” or “convenient” time, or an indefinite 
forbearance, though somewhat subtle, is sufficiently intelli- 
gible. A consideration must be sufficient at time of the 
contract made, and must not depend on subsequent events.’ 
Forbearance for a “little time,” &c. is wholly uncertain, 
and the courts cannot decide what is a little time, within 


11 Rol. Ab. 23; Hetl. 8, Marshe’s case ; 1 Sid. 45, Tricket v. Mandlee ; 
Cro. Eliz. 19, Lutwich v. Hussey ; 4 Wash. C. C. 148; 1 Pensylv. 385. Con- 
tra, Gouldsb. 48, Whorwood v. Gybbons; 1 Leon. 61, Gill v. Harewood ; 
Cro. Car. 241, Cooks ». Dowze ; Hetl. 62, Palmer's case. 

2 1 Sid. 45; Cro. Car. 438; 1 Selw. Nisi Prius (1st ed.) 43. 

3 1 Bulst. 41. 

4 3 Bulst. 207; Moore, 853; 1 Sid. 294; 1 Lev. 188; 1 Sid. 45; 2 M. & 
8. 50, by lord Ellenborough. 

5 Cro. Eliz. 455, Philips v. Sackford. 

6 Latch, 151, Cowlin v. Cook; 8. C. Noy, 83; 1 Freem. 66, Anon. ; Cro. 
Jac. 397, Therne v. Fuller; Poph. 183, Beven v. Cowling ; Cro. Jac. 683, 
Mapes v. Sidney ; 8. C. Hut. 46; 2 Binney, 506, Hamaker v. Eberly ; Style, 
459, Maynell v. Mackallye; Hardr. 5, Barnehurst v. Cabbot; 3 Watts, 213, 
Clark v. Russell. 

7 By Dodderidge, J., Poph. 183. 
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the meaning of the parties. And though a reasonable, or a 
long time may be afterwards given to the promisor, yet it 
does not render the original consideration sufficient. Where- 
as, general forbearance, or for a convenient or reasonable 
time, is a subject of judicial tinderstanding, and must im- 
port, at the time of the contract, such a forbearance as the 
courts will hold to be sufficient. 

In declaring on a promise made upon such consideration, 
the plaintiff must allege the time of forbearance actually 
given, and he must prove it; and if it be judged reasonable 
and sufficient, the action will be sustained.’ 

Forbearance is not a good consideration to support a 
promise, unless there is a good cause of action. It must be 
a forbearance of what might be legally enforced. 'There- 
fore, where an obligee released one of the joint obligors, 
and the other promised payment, in consideration of for- 
bearance, it was held to be nudum pactum ; for a release of 
one is a discharge of both. So of a promise by an heir to 
pay the bond of his ancestor, when he is not expressly 
bound in the bond ;* and of a widow to pay a note given 
by her while under coverture, or her husband’s debts; * and 
of a husband to pay for goods bought by his wife as a feme 
sole trader, she being dead ;° or, after her death, to pay a 
debt contracted by her before marriage. And this holds, as 
to debts, &c. due from the wife, as executrix or adminis- 
tratrix.° So of a promise in consideration of a discharge 
from a wrongful arrest.”. Nor is forbearance to sue a good 
consideration for a promise, where it does not appear that 


? Hardr. 5; 4 Johns. 237; 4 Greenleaf, 387 ; 2 Hall, 266. 

2 March, 202, Hammon ». Roll. 

3 2 Saund. 136, Barber v. Fox, and note to that case; 1 Vent. 159. 

41 Stra. 94, Loyd v. Lee; Latch. 142, Goodwin v. Willoughby ; S. C. 
Poph. 177. 

5 ] Show. 183, Fabian x. Plant. 

6 Yelv. 84, Lea v. Minne; Yelv. 184, Smith v. Jones; S. C. 1 Bulst. 44. 

7 Willes, 482; Yelv. 26; Godb. 358; Palm. 394. 

18* 
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there was any person, in rerum natura, liable to be sued.' 
There are cases, however, in which forbearance, without 
mentioning the person to be forborne, is held to be forbear- 
ance of every body; and, in these cases, if there be any 
person liable to pay, the promise will be binding, though 
the defendant be not himself liable.’ 

An agreement by a surety to forbear a suit against the 
principal, after he shall have paid the principal’s debt, is a 
good consideration for a promise of reimbursement by a 
third person, though the surety had no cause of action at 
the time of the agreement.* ‘‘ Forbearance to sue after the 
cause of action attached would be as great an injury to the 
plaintiff, as the immediate forbearance to sue a cause of 
action existing at the time of the promise.”’* This decision 
is within the principle of the other cases, and not an excep- 
tion to it. It stands on the same ground with other pro- 
spective contracts. If there had been no cause of action 
against the principal, on the surety’s paying the debt, or if 
the surety had himself been fully indemnified, the decision 
would have been different. 

Surceasing a suit instituted to try a doubtful right is a 
good consideration (as has been before stated) for a promise 
to pay a stipulated sum.° 


MORAL OBLIGATION. 


It is frequently asserted in the books, that a moral obli- 
gation is a sufficient consideration for an express promise, 
though not for an implied one.* The terms “ moral obliga- 


' 4 East, 455, Jones v. Ashburnham; S. P. Style, 248, Rosyer v. Langdale. 

* By Twisden, J. T. Ray. 32; Style, 304, Hume v. Hinton; and cases cited 
in 4 East, 455. See Selw. Nisi Prius (Ist ed.) 43, et seqg.; 1 Powell on Con. 
353, et seq. 

3 Hamaker v. Eberly, 2 Binney, 506. * By Tilghman, C. J. 

5 5 Peters, 114; 5 Barn. & Ald. 117, Longridge v. Dorville ; See 13 Pick. 
234. 

6 See Cowp. 288, 200, 294; 2 East, 506; Bul. N. P. 147; 3 Mass. R. 438; 
6 Mass. R. 43; 15 Mass. R. 94; 2 Bing. 439; 5 Verm. 176; 5 Binn. 33. 
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tion,” however, are not to be understood in their broad 
ethical sense; but merely to denote those duties which 
would be enforced at law, through the medium of an im- 
plied promise, if it were not for some positive rule, which, 
with a view to general benefit, exempts the party, in the 
particular instance, from legal liability. 

A promise to pay a debt barred by the statute of limita- 
tions, or discharged under a bankrupt law, falls into this 
class of cases.'_ So of an adult’s promise to pay a debt 
contracted during his infancy, and of a borrower’s promise 
to pay principal and lawful interest of a sum loaned to him 
* and of a widow to pay a debt or 
fulfil other contracts made during coverture.* So of a 
promise by the drawer of a bill of exchange, or the indorser 
of a bill or note, to pay it, though he has not received 
seasonable notice of the default of other parties.‘ So of a 
promise by a lessor to pay for repairs made by a lessee, 
according to agreement, but not inserted in the lease ;* and 
a promise to refund money received in part payment of a 
debt—the evidence being lost, and the whole original debt 
having, in consequence of the loss, been recovered by suit 
at law.® 

In the foregoing cases there was a good and sufficient 
original consideration for a promise—a contract on which 
an action might have been supported, if there had not been 
a rule of law, founded on policy, (but wholly unconnected 


on a usurious contract ; 


' Cowp. 544; 2H. B. 116; 8 Mass. R. 127; 7 Johns. 36; 4 Verm. 144; 1 
Cow. 249. 

2 2 Taunt. 184; 19 Johns. 147. 3 5 Taunt. 36. 

4 7 East, 231, & note; 6 East, 16, note; [2 Mass. R. 52; Bayley on Bills, 
(Ist Am. ed.) 188, et seq. 

§ 2 Bing. 459, Seago v. Deane. 

6 14 Johns. 468. Where the party suffered judgment by default, in such 
case, he was held entitled to recover back the amount he had previously paid, 
in an action on an implied promise. 16 Mass. R. 306. Contra, 1 N. Hamp. 
R. 33. 
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with the doctrine of consideration) which entitled the pro- 
misor to exemption from legal liability. In most, if not all 
these cases, the rule, which entitled the party to exemption, 
was established for his benefit. Such benefit, or exemption, 
he may waive; and he does waive it, by an express pro- 
mise to pay. The consideration of such promise is the 
original transaction, which was beneficial to him, or detri- 
mental to the other party.’ 

These cases give no sanction to the notion that an express 
promise is of any binding validity, where there was nothing 
in the original engagement which the law regards as a legal 
consideration. 

The case of Watson v. Turner* has often been cited to 
prove that a moral obligation, in its extended sense, is a 
sufficient consideration for an express promise. ‘That was 
an action against the overseers of a parish for supplies fur- 
nished to a pauper, settled in the parish, and boarding out 
of it, under an agreement made by the overseers and the 
plaintiff, and a promise by them, after the supplies were 
furnished, to pay the bill. ‘‘ For,’’ says the book, “ over- 
seers are under moral obligation to support the poor.” In 
Atkins v. Banwell,’ in a suit against overseers for supplies 
to a pauper in a parish where he was not settled, it was 
held, that as no express promise had been made, the action 
could not be sustained; and lord Ellenborough said that 
the promise, in the former case, made all the difference; for 
a moral obligation was sufficient to support an express, but 
not an implied, promise. The true ground, however, of the 
decision, in Watson v. Turner, was the legal obligation of 
the defendants; for it is settled law, that overseers are 
legally bound to supply paupers casually in the parish, and 


1 See 3 Bos. & Pul. 249, note; 16 Johns. 283, note. 
2 Bul. N. P. 129. 147. 
3 2 East, 505. 
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paupers settled there, if residents, or if residing elsewhere 
under their charge." 

The case of lord Suffield v. Bruce,” seems to have been 
decided on the ground of mere moral obligation ; but a care- 
ful examination of the facts will leave no doubt, it is be- 
lieved, that the defendant would have been legally liable to 
the plaintiff, though he had made no express promise. 

In conformity with the views above stated respecting the 
legal import of the maxim that a moral obligation is a suffi- 
cient consideration to support an express promise, it has 
been held that where one gave a deed of land, described as 
ninety-three acres, which upon admeasurement was found 
to be much less, a promise to pay back a proportional part 
of the price was nudum pactum.*? And so of a promise by 
a father to pay the expenses that had been incurred in re- 
lieving his adult son suddenly taken sick at a distance from 
his friends,* and a promise by a son to pay for supplies fur- 
nished to his father.° So also of a promise to pay for labor 
on land entered upon and claimed by the plaintiff as his 
own, but recovered from him by the defendant in a suit at 
law;* and of a promise to pay damages for detaining 
money, beyond the amount of interest thereon.’ So of a 
promise to pay a witness, for loss of time, more than his 
legal fees for travel and attendance.* Many express pro- 
mises, called gratuitous, as will presently be seen, are held 


1 Simmons v. Wilmott, 3 Esp. Rep. 91; Lamb v. Bunce, 4 M. & S. 275; 
Wing v. Mill, 1 Barn. & Ald. 104. 

* 2 Stark. Rep. 153. (Amer. ed.) 3 13 Johns. 259. 

4 3 Pick. 207. 

5 4 Munf. 273; 7 Connect. 51. In Besfich v. Coggil, Palmer, 559, the court 
were equally divided on the question whether a father was liable on an express 
promise to pay the plaintiff for expenses, incurred in Spain, for the burial of 
his son. 

6 5 Johns. 272; recognised by Story, J. 2 Gallis. 143. 

7 2 Johns. 442, Phetteplace v. Steere. 

§ Willis v. Peckham, 1] Brod. & Bing. 515; S. C. 4 Moore, 300. 











280 Law of Contracts. [July, 


to be void, merely for want of consideration, although the 
moral obligation of the promisor, in its ethical sense, is most 
clear. 

But, on the other hand, it must be admitted that several 
recent decisions cannot easily be reconciled with the views 
above suggested. ‘There are cases in which plaintiffs have 
been held entitled to recover, on the ground of ‘“ moral obli- 
gation,” where we can discern no legal consideration ante- 
cedent to the defendant’s express promise. Whether the 
doctrine of these cases is to be recognized and extended by 
the courts, or whether the cases are to be considered as 
decided upon a misapplication of the true principle, is a 
question of no trifling interest to those who watch the 
progress of modern jurisprudence. 

In Greeves v. McAllister," A and B were severally bail 
for C, in two different suits. C avoided, and A pursued 
him to a distant state, without any concert or communica- 
tion with B, and brought him back and lodged him in jail, 
whereby B was enabled to surrender him without expense 
or trouble. 3B, having promised to pay half of the expense 
incurred by A in returning C to the custody of the officer, 
was held liable on that promise. 

In Doty v. Wilson,* an express promise to a sheriff, by 
one whom he had voluntarily suffered to escape from his 
custody on final process, to repay the sheriff the amount he 
had been compelled to pay to the original creditor, was held 
valid, on the ground of moral obligation. The act of the 
sheriff, in permitting the escape, was unlawful, and a pre- 
vious promise of indemnity would have been void for ille- 
gality; and no promise of indemnity would have been 
implied by law, after the sheriff had paid the creditor.’ 


1 2 Binn. 591. 

214 Johns. 381. See also Duhammel v. Pickering, 2 Stark. Rep. 81. 
(Amer. ed.) 

3 Pitcher v. Bailey, 8 East, 171. 
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MUTUAL PROMISES. 


One promise is a good and sufficient consideration for 
another. Even a voidable promise is sufficient, as has been 
seen in the case of a promise by an infant. Aliter of a void 
promise. 

Thus reciprocal promises of marriage are valid." So of 
wagers, where they are recognized as valid contracts.* So 
of promises to sell and deliver goods, and to pay for them,’ 
and of divers other mutual promises.‘ 

Mutual promises, as has been before noticed, must be 
made at the same time, or they are without consideration 
and void.° 

In some of the cases that have been cited, where the pro- 
mise of one party was held to be the consideration of the 
other’s promise, it would probably be held, at this day, that 
the performance of the promise was the true consideration ; 
and therefore the form of declaring, there adopted, would 
not now be sanctioned by the courts. But this doctrine 
belongs to the title of pleading. 


GRATUITOUS PROMISES, &C. 


Merely gratuitous promises, as already mentioned, are 
void. Thus subscriptions to public works, institutions, 
charities, &c., if merely gratuitous, cannot be collected by 


1 Holcroft v. Dickenson, Carter, 233; S. C. 1 Freem. 95. 347; Harrison v. 
Cage, 5 Mod. 412; S. C. 12 Mod. 214; Baker x. Smith, Style, 295, 304. 

* Martindale v. Fisher, 1 Wils. 88; 2 Chit. Pl. 76; Jackson v. Colegrave, 
Carth. 338. 

3 Bettisworth v. Campion, Yelv. 134; Nichols v. Raynbred, Hob. 88. 

* Comb. 256; 4 Leon. 3; Hardr. 102; Cro. Eliz. 543. 703. 888; Moore, 
574; 8 Johns. 304. 

5 Hob. 88; 12 Johns. 192. 400; 1 Caines, 583 ; 1 Chit. Pl. 297, (2d Amer. 
ed.) 2 Kent’s Com. 365, (Ist ed.) 

6 See 1 Saund. 320, note (4.) 
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law.’ So of similar promises to individuals.’ If, however, 
such promise induce others, who rely on its performance, to 
advance money, or part with their property, it will be held 
obligatory on the promisor, in order to avoid a fraud on third 
persons. So of other promises originally invalid for want 
of a consideration.” In McAuley v. Billenger,* which was 
a suit on a subscription for the repair of a church, the court 
said the repair was the consideration of the promise. If the 
subscriber were an owner, or if he were a member of a cor- 
poration which owned the church, this might be a sufficient 
consideration. As the case is stated in the report, a more 
satisfactory ground of decision is that of preventing a fraud 
on the other subscribers. 

It is not to be understood that every gratuitous promise 
is binding, in consequence of its having induced others to 
advance their money, or part with their property, in further- 
ance of the same object. The subscription of one person 
for the relief of distre8s or poverty may operate, by way of 
example, on the generosity or sympathy of another to sub- 
scribe, and to pay his subscription. In such and similar 
cases, there could be no pretence for charging the first sub- 
scriber, on the ground above mentioned. ‘The rule, it is 
supposed, holds only in cases in which the party, relying 
on the promise of another, has made advances or contracted 
engagements which will be less useful or more burdensome 
to himself, if the other fail to fulfil his promise.* 


} 9 Mass. 254; 11 Mass. 113; 2 Pick. 579. 

2 Cro. Eliz. 42; Godb. 32. 

312 Mass. R. 190; 14 Mass. R. 172; 3 Pick. 322; 6 Pick. 427; 7 N. 
Hamp. 435. 

4 20 Johns. 89. 

§ The strong inclination of the New England courts to find a consideration, 
in cases of voluntary subscriptions for public and benevolent objects, is very 
manifest in the cases that have been decided during the last twenty-five 
years. The promise of each, in such cases, is sometimes said to be a sufficient 
consideration for the promises of the others. 6 N. Hamp. R. 164; 4 ib. 533. 
This, however, is an unsatisfactory view of the matter. 
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Merely gratuitous services are no consideration for an im- 
plied promise to reward them. As voluntary assistance in 
saving property from fire’ or securing property found afloat 
in a river* or beasts found astray.’ So of other services 
rendered without a precedent request. The law is the 
same, when one pays another’s debts, without request.’ 
‘‘ A mere voluntary courtesy will not have a consideration 
to uphold an assumpsit.”* ‘It is better for the public, that 
these voluntary acts of benevolence from one man to another, 
which are charities and moral duties, but not legal duties, 
should depend altogether for their reward, upon the moral 
duty of gratitude.” ” 

An exception to this rule is found in the marine law of 
all civilized nations, in the recompense which is awarded, 
under the name of salvage, for the rescue of goods, &c. 
from the perils of the sea. Salvors have a lien upon the 
property saved, and the amount of compensation is deter- 
mined by a court of admiralty, according to the circum- 
stances.® 

Natural affection and love, are not sufficient considera- 
tions to support a promise.* A promissory note given by a 
father to his son, on such considerations only is void.'® So 
of a note given to a sister, in consideration that her father 
had bequeathed to her a smaller portion of his estate than 
to the promisor.” 


1 20 Johns. 28. 

7 2H. B. 254. 

3 2 Bl. Rep. 1117. 

4 6 Johns. 272; 2 Gallis. 143; 1 McCord, 22. 

58D. & E. 613; 3 Johns. 434; 8 Johns. 436; 10 Johns. 361. 
® Hob. 106; See also Cluffe ». Moor, 1 Sid. 413. 

7 By Eyre, C. J. 2 H. B. 259. 

8 Abbott on Shipping, Part iii. ch. 10; 2 Sumner, 400. 
® Plowd. 302; 2 Leon. 30; Cro. Eliz. 756. 

0-18 Johns. 145; 5 B. & C. 501; S.C. 8 D. & R. 163. 
"5 Pick. 391. 
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ASSIGNMENT OF A CHOSE IN ACTION. 


An assignment of a chose in action is a good consideration 
of a promise.' Such assignment vests an equitable interest 
in the assignee, which courts of law protect. And though 
the mere assignment does not authorize the assignee to sue 
the claim in his own name, yet it is regarded as an author- 
ity to sue in the name of the original promisee; and the 
courts will not permit the latter to interfere to the assignee’s 
prejudice.” Where a contract is, in its nature, negotiable, 
and is expressly so made, (as bills of exchange, and pro- 
missory notes payable to order or bearer), the promisor is 
liable to an indorsee or bearer; the original consideration, 
if there were one, or the policy of the law, if there none, 
sustains the promise. But where the contract is not tech- 
nically negotiable, an express promise to pay the assignee 
is necessary, in order to enable him to sue in his own name. 
The English books mention a new consideration as neces- 
sary to entitle the assignee thus to sue;* but in Massachu- 
setts such express promise is sometimes said to be supported 
by the moral obligation of the promisor, arising from the 
original debt, &c. and notice of the assignment. A much 
sounder and more satisfactory basis, for the consideration 
of such promise, would seem to be the discharge of the ori- 
ginal claim. Such discharge is necessarily implied as a 
condition of the promise, or as an effect of its performance.‘ 
It seems to have been on this ground that it was formerly 
held, as has been seen, that forbearance by an assignee, 


1 1 Sid. 212; 2 Bl. Rep. 820; 7D. & R. 14; S. C.4 B. & C. 528. 

? See Bac. Ab. Assignment; 14 Mass. R. 107; 16 Mass. R. 451; 1 Bos. & 
Pul. 447. 3 Johns. 425; 1 Johns. Cas. 411; 2 Johns Cas. 121, 258. 

3 1 Saund. 210, note 1. 

4 See 13 Mass. R. 307; 12 Mass. R. 281; 10 Mass. R. 319; 15 Mass. R 
388: 4 Esp. Rep. 204; 1 Freem. 312. 
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who had no letter of attorney to sue and release, was not a 
sufficient consideration for a promise to pay him. 

By the statutes or local usages of several states in the 
union, assignees are authorized to sue, in their own name, 
on assigned bonds, and other contracts. Such also is the 
law of Scotland. 

An assignment to the king empowers the assignee to sue 
in hisown name. So of an assignment by the king.’ Of 
course, no express promise is necessary to charge the original 
party. ‘The consideration is the original debt, which the 
law transfers to the assignee, and which the law also intends 
that the party promised to pay to him, because such is the 
party’s legal liability. It follows, that forbearance by the 
assignor, in these cases, is no consideration for a new pro- 
mise to him; for he has no power to retard the king’s suit, 
&e.? 

The United States may sue, in their own name, on a 
claim assigned to the government. But such assignment of 
a claim barred by the statute of limitations, gives it no 
new validity.’ 

Pay of officers in the army and navy, in Great Britain, is 
not allowed to be assigned.‘ So of sailor’s wages, by a 
statute passed in the reign of George the second. Of course, 
a promise to pay the assignee, as well as a promise made in 
order to procure an assignment, would be void for want of 
consideration. 


ACCEPTING PART IN SATISFACTION OF THE WHOLE. 


A promise to take a less sum, in satisfaction of a greater, 
is without consideration and void; and after taking it and 


! Bac. Ab. Prerogative, E. 3; Cro. Jac. 180; 8 D. & E. 595. 

2 Moore, 701; S. C. Cro. Eliz. 653. 

3 United States v. Buford, 3 Peters, 13. 

43D. & E. 682; 4D. & E. 248; 1 H. B. 627. See 13 Mass. R. 292. 
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agreeing to discharge the debtor, the creditor may recover 
the balance.’ But if a sealed acquittance be given, in 
satisfaction of the whole, on receiving part, or if the debtor 
pay a less sum, either before the day, or at another place, 
and the creditor receive it in full satisfaction, the law is 
different.’ So if the creditor receive some specific article, 
in satisfaction, though it be of much less value than the 
whole sum due.’ 

If, on the faith of a creditor’s agreement to accept a part 
of his debt, in full satisfaction, a third person is induced to 
become surety for the debtor, on the ground that he will be 
discharged on easy terms; or other creditors are induced to 
relinquish their demands on the debtor—the creditor cannot 
recover the balance; as it would be a fraud on the surety, 
or other creditor.* In some of these cases, the plaintiff 
failed to recover the residue of his debt, on the ground that 
his agreement had induced the debtor to make an assign- 
ment of all his property, and a recovery would be a fraud 
on him.* T. M. 


12D. & E. 24; 5 East, 230; 2 Johns. 448; 5 Pick. 44; Co. Lit. 212 b. 

2 Dalis. 49, pl. 13; Co. Lit. 212 b; 5 Johns. 271. 

3 Perkins, § 749, and cases before cited. 

4 11 East, 390; 1 Esp. Rep. 236; 13 Mass. R. 424; 5 Johns. 386; Peake's 
Rep. 238. 

5 See Bac. Ab. Accord and Satisfaction, A; Yelv. 11 a note. 





ART. II.—PRELIMINARY REPORT OF THE CRIMINAL LAW 
COMMISSIONERS OF MASSACHUSETTS. 


{In several preceding numbers of our journal, we have kept our readers 
informed of the steps which have been taken towards a codification of the 
common law of Massachusetts; and the commissioners having now made a 
preliminary report, which we propose to republish, it seems proper to preface 
it with a brief account of the proceedings thus far in relation to this important 
subject. In January, 1836, the legislature of Massachusetts passed a resolve, 
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authorizing the appointment of five commissioners, “to take into considera- 
tion the practicability and expediency of reducing to a written and system- 
atic code, the common law of Massachusetts or any part thereof, and to report 
thereon to the next legislature, subjoining to their report a plan or plans of the 
best method, in which such reduction can be accomplished.’ In pursuance 
of this resolve, Messrs. Joseph Story, Theron Metcalf, Simon Greenleaf, 
Charles E. Forbes and Luther S. Cushing, were appointed commissioners ; 
and, in January, 1837, they made a report to the legislature, in favor of the 
project of codification. Their report is republished in the seventeenth volume 
of this journal. It was received with favor by the legislature ; and a resolve 
was passed, authorizing the appointment of five commissioners, to begin the 
work of codification, by reducing “so much of the common law as relates to 
crimes and punjshments and the incidents thereof, to a written and systematic 
code.” The commissioners were also directed to specify separately such 
alterations and amendments, as they might deem expedient, and to report the 
code to the legislature. Messrs. Charles Jackson, Willard Phillips, John Gray 
Rogers, Luther S. Cushing and Samuel B. Walcott, were appointed the com- 
missioners. In the succeeding winter, the first named gentleman resigned, 
and James C. Alvord was appointed on the commission. The proceedings of 
the commissioners, in the execution of the trust confided to them, are fully set 
forth in the report which follows. We deem it proper to add, that the subject 
of the specimen, annexed to the report, is one which requires a greater length 
and fulness of “ exposition,” than almost any other branch of the criminal 
law, and, in reference to which the decided cases and text books afford very 
copious materials for illustration. No other title, with the exception of lar- 
ceny, perhaps, occupies so large a portion of our works of criminal jurispru- 
dence, as that of homicide.] 


Tue commissioners applied themselves to the work com- 
mitted to them, early after their appointment, and have 
continued to devote themselves to it as assiduously as they 
have found it practicable to do; and recently have been 
able to bestow upon it more of their attention, and more 
effectively, than in the early stages of their labors. They 
deemed a preliminary examination of the criminal law, 
generally, to be absolutely essential to the forming of a plan 
which should meet the views of the legislature. In this 
part, they found their labors more difficult, and felt the 
responsibility to be the more pressing, since among the 
codes and systems of criminal law that have been published, 
they did not find any one that was satisfactory to them, as 
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a model, or that seemed to them to correspond to the inten- 
tions of the legislature, or that was sufficiently well adapted 
to the condition of our jurisprudence and the habits of our 
community. The precise form they have adopted, they 
will explain more particularly in a subsequent part of this 
report. When they had substantially agreed on the form 
to be adopted for the code, and proceeded to construct parts 
of it, many subordinate quest'ons arose, which required 
much discussion and consideration, and which must be set- 
tled as they arose, since otherwise the different members 
could not work in concert, and the results of their labors 
would not be of a homogeneous character. Besides the difli- 
culties and the labor of the work itself, the legislature will 
readily suppose, that the commissioners found other hind- 
rances to their progress in private dutics and engagements 
and circumstances, which it was quite out of their power to 
avoid. And though it is incomparably more material what 
code shall be reported, than whether it shall be reported at 
a little earlier or later period, still the commissioners consider 
themselves to be pledged to keep the important work en- 
trusted to them constantly in view, and to use their utmost 
endeavors to bring it to a completion, as rapidly as the 
great labor and difficulties it involves, and the incidental 
interruptions and delays, which cannot be avoided, will 
permit. 

It will be apparent that the work is of a nature, which 
does not admit of the completion of any part, until the 
whole ground has been explored, and, at least, the mate- 
rials collected and arranged for every other; since each part 
must be framed in reference, and be adapted to the others. 
The code will consist of, first, the provisions relating to 
crimes and punishments generally ; secondly, the definition 
and description of particular crimes and their punishments ; 
thirdly, procedure; fourthly, pleadings, and fifthly, evi- 
dence. ‘The part, naturally first in order in the execution 
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of the work, is the definition and description of crimes; in 
digesting and preparing the different titles of which, how- 
ever, it is also requisite to collect and arrange the materials 
for the other parts of the code relating to these same titles, 
since the materials for the different parts of the code, in 
relation to any particular subject, are more or less connected 
and blended together in the books. ‘The more important, 
extensive, and difficult titles have been first undertaken ; 
such as treason, homicide, burglary, robbery, larceny, per- 
jury, libel and arson, most of which have been written out, 
and much progress has been made in the others. 

These titles, it will be seen, on reference to the books, 
occupy a proportionally great space in the body of the crim- 
inal law; and, in preparing these, the commissioners have 
incidentally done much towards the others. Still, until the 
whole ground has been gone over, it is not possible to esti- 
mate what proportional part of the labor has been accom- 
plished ; nor even then, until, by comparison of opinions 
and deliberate discussion, by the whole board, upon each 
proposition, successively, in some of the articles, it shall 
appear how great will probably be the labor of finishing the 
various parts, and putting them in a state, in which the 
commissioners shall deem them worthy to be submitted to 
the legislature. For these reasons, they cannot, at present, 
fix upon a time when the code may probably be reported. 

The object of the present report is, to submit a specimen 
of the plan, and to state what the commissioners under- 
stand to be the leading objects in view in providing for the 
proposed work. And, in so doing, they will necessarily at 
the same time state the leading principles upon which they 
are proceeding in its execution, that the legislature may 
thus have the means of forming an opinion of the proposed 
plan of the work; and of correcting any misapprehension, 
into which the commissioners may have fallen; and may 

VOL. XXI.—NO. XLII. 19 








290 Preliminary Report of the [July, 


give them any further instructions respecting it, that may 
be deemed expedient. 

The resolve, under which the commission is constituted, 
directs the commissioners “ to reduce so much of the com- 
mon law of Massachusetts, as relates to crimes and punish- 
ments and the incidents thereof, to a written and systematic 
code, specifying separately such alterations and amendments 
therein as they may deem expedient.”’ 

By the description “common law,” the commissioners 
understand to be intended the unwritten law, in the broadest 
sense of the expression, as distinguished from written or 
statute law. ‘To ascertain, then, how much of the entire 
law of crimes and punishments is to be reduced to a code, 
it is necessary, first, to ascertain to what extent each title of 
the criminal law has been covered by the statutes. And, 
in doing this, the revised statutes afford very great assist- 
ance; since if the statute law had remained in the state in 
which it was before its revision, in 1836, the first step for 
the commissioners would have been the laborious process of 
collecting, digesting, and arranging the scattered provisions 
of the statutes, and embodying them in a form like that in 
which they are now presented. 

On examining the statutes, it will readily appear that 
they contain provisions respecting the greater part of the 
offences known to our jurisprudence, but not all of them; 
for, there are some classes of offences now punishable in 
this commonwealth, which are nowhere mentioned in the 
statutes. And, in relation to those which are so introduced, 
the provisions are much more full in respect to some than 
in respect to others. If we may suppose the whole law, 
then, statute as well as common, to be represented by a 
chart, similar to the historical charts often met with, the 
statute law occupying one side, and the common law the 
other, we should see some breaks in the statutory part, 
where a class of offences is wholly omitted, as, for in- 
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stance, conspiracy ; and, in others, we should see chasms, 
where some particular species or variety of a class is want- 
ing; and the statutory portion would in some titles extend 
a very little breadth, and, in others, a much wider breadth, 
in comparison with the common law, so that the two would 
be divided by a very irregular boundary. 

Again, in some cases, the statutory provisions are compa- 
ratively concise; and though they may cover the whole 
breadth of the offence, as known to the unwritten law, or 
be so worded as to exclude any wider extension of the 
offence beyond the provisions of the statutes; yet they are 
so general in their terms, as in fact to leave every thing 
within their limits to be settled by the unwritten law. 
Thus, when the statute law forbids ‘‘ murder,’ it is neces- 
sary to resort to the common law to ascertain the meaning 
of the prohibition. And where an act is forbidden, if done 
“feloniously,” we cannot know distinctly what act is thus 
prohibited, until we ascertain from the common law the 
meaning of the word “ feloniously.” 

We resort to the common law, then, for two distinct pur- 
poses ; the one to find prohibitions and rules independent of 
the statutes, the other to find definitions, expositions, and 
illustrations of the language and provisions of the statutes. 
The unwritten law thus consists of portions that are quite 
distinguishable from each other in this respect, and the dis- 
tinction needs to be borne in mind in discussions and theo- 
ries respecting written and unwritten law: for, the question, 
whether it is expedient that the written law should define 
a particular crime and assign its punishment at all, or 
leave it to the unwritten law, and the other question, how 
particular and precise the definition should be made, are 
very different, and the reasons for or against, in regard to 
one, do not apply in the same way, and with the same 
force, in respect to the other. This distinction is the more 

19* 
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particularly noticed, as it has a bearing in relation to the 
proposed plan of the code. 

The question then arises, of what does the common law 
of this commonwealth consist? And the answer will pre- 
sent a cogent argument in favor of reducing it to a written 
law, and give some idea of the labor and difficulties attend- 
ing the undertaking. 

The constitution’ provides, that “all the laws which 
have been adopted, used, and approved in the province, 
colony, or state of Massachusetts Bay, and usually prac- 
tised on in the courts of law, shall still remain and be in 
force, until altered or repealed by the legislature ; such parts 
only excepted. as are repugnant to the rights and liberties 
contained in this constitution.”” What then were the laws, 
which had been theretofore adopted, used, approved, and 
practised on in the courts of law? As far as the English 
law is concerned, it has been held by the supreme court,” 
that the early emigrants to this country brought with them 
“the common law of their native country, as it was amended 
and altered by the English statutes in force at the time of 
their emigration,” “except such parts as were judged inap- 
plicable to their new state and condition.” 

Now, as very many of the English acts of parliament in 
relation to crimes and punishments were amendments of 
the common law, the result is that the mass of the written 
and unwritten criminal law of England was, by the above 
article of the constitution, adopted in Massachusetts, except 
those parts which were inapplicable to the condition of the 
country, and those which had been superseded by our own 
legislation or were repugnant to the constitution. ‘To as- 


1 Chap. 6th, art. 6th. 

2 Commonwealth v. Knowlton, 2 Mass. Reports, 534; Commonwealth v. 
Leach and others, 1 Mass. Reports, 61 ; Sackett v. Sacket, 8 Pickering’s Rep. 
59; Report of the Commissioners on the practicability and expediency of 
codifying the common law, 1836. 




















1839.] Criminal Law Commissioners of Massachusetts. 293 


certain, then, what our unwritten law of crimes and punish- 
ments is, we have to ascertain what was the written and 
unwritten law of England, in the early part of the seven- 
teenth century. And, to do this, we must resort to English 
publications down to the present time, as there has never 
been any legislative declaration, or any publication in this 
commonwealth, distinguishing through all the branches of 
the English criminal law what part of it is in force in this 
State. 

But, though the statute laws of England down to the 
period of emigration, in amendment of the common law of 
crimes and punishments, as far as they were applicable and 
have not been superseded by the constitution or by legis- 
lation, are thus considered to be a part of the unwritten 
law of the state, yet those statutes have, on the whole, 
occupied but little space in our jurisprudence, as far as 
relates to the description of crimes and designation of pun- 
ishments, having, in these respects, been mostly superseded ; 
still it cannot be said with confidence, that no such part of 
the criminal law of this commonwealth, does not now, 
through the provision of the constitution cited above, depend 
directly and solely upon some act of parliament, which has 
been repealed in England more than two centuries ; because 
it is not easy to say, what law might or might not be ad- 
judged to be applicable to the condition of the country. A 
forfeiture of land on account of waste, as has been adjudg- 
ed,‘ was liable to be incurred on an English statute, dating 
more than four centuries back, and which was not known 
to have been, previously, actually adopted and acted upon 
in our jurisprudence. It is presumed, however, that in 
stating the existing unwritten criminal law of this common- 
wealth, it is not requisite to explore the obscure recesses of 
the English statutes at large, previous to the seventeenth 


' Sacket v. Sacket, 8 Pickering’s Reports, 59. 





294 Preliminary Report of the [July, 


century, to find what odd sections and shreds of them have 
been superseded or are not applicable ; but that they may 
be passed by, except in cases, where the common manuals 
and digests may point them out as subjects of consideration. 
And if there is danger of any obsolete unknown law, not 
mentioned in them, springing up from the mists of antiquity, 
the better way would seem to be to provide against it by a 
legislative act, abrogating such laws, when not supported 
by actual adoption in our jurisprudence or by other au- 
thority. 

Accordingly, as far as the English law is concerned, the 
principal labor in the work in hand is to produce in a dis- 
tinct form so much of the unwritten part of it, as is also 
part of the common law of Massachusetts. And the in- 
quiry necessarily arises, what constitutes the common law 
of England. Sir William Blackstone says,' that the un- 
written law of England “includes not only general cus- 
toms or the common law so called, but also the particular 
customs of certain parts of the kingdom, and likewise those 
particular laws, that are by custom observed only in certain 
courts and jurisdictions.’ And he proceeds: ‘‘ The monu- 
ments and evidences of our legal customs are contained in 
the records of the several courts of justice, in books of re- 
ports and judicial decisions, and in the treatises of learned 
sages of the profession, preserved and handed down to us 
from times of the highest antiquity. These maxims and 
customs are of higher antiquity than memory or history 
can reach.” And he cites sir Mathew Hale’s remark, 
“that the original of the common law, is as undiscoverable 
as the head of the Nile.”* As to the evidence by which 
this law is to be shown and identified, he says, * ‘‘ the only 
method of proving that this or that maxim is a rule of the 

1 Commentaries, vol. i. p. 63, 67. 


2 History of Common Law, 55. 


3 1 Com. 67. 
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common law is by showing that it hath always been the 
custom to observe it.” But this doctrine, taken literally, 
would evidently be quite impracticable ; and he accordingly 
proceeds to explain it and says, ‘‘ A material question arises ; 
how are these customs and maxims to be known, and by 
whom is their validity to be determined? The answer is, 
by the judges. ‘They are the depositaries of the law, the 
living oracles, who must decide all cases of doubt, and who 
are bound by their oath to decide according to the law of 
the land.” 

The result of this view of the common law is, that the 
decision by a competent tribunal is proof that the point de- 
cided has been a part of the common law, from an antiquity 
“higher than memory or history can reach.” And this is 
the reason of another doctrine laid down by the same 
author," namely: “It is an established rule to abide by 
former precedents, where the same points come again in 
litigation.” Yet he adds, ‘this rule admits of an excep- 
tion, where the former determination is most evidently con- 
trary to reason, much more if it be clearly contrary to the 
divine law. But yet, the subsequent judges do not pretend 
to make a new law, but to vindicate the old one from mis- 
representation. For if it be found that the former decision 
be manifestly absurd or unjust, it is declared, not that such 
a sentence was bad law, but that it was not law. ‘That is, 
that it was not the established custom of the realm, as has 
been erroneously determined.’ He however adds, that 
nothing once established as law should be overruled, unless 
it be ‘ flatly contradictory to reason.” * But Mr. Christian, 
the learned and able commentator upon Blackstone, says,’ 
that precedents, when once clearly established, must be fol- 
lowed, though they are “ flatly contradictory to reason,” 


* 1 Com. vol. i. p. 69. 2 Commentaries, vol. i. p. 70 
3 Blk. Com. vol. i. p. 70, note. 
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and gives an example which fully bears him out. For as 
jurisprudence rests upon precedent merely, the court cannot 
overrule one precedent established by competent authority, 
except upon the ground of another precedent of a still higher 
authority. Accordingly, a distinguished writer of our own 
country says,’ ‘‘that a solemn decision upon a point of law 
becomes an authority, and the judges are bound to follow 
that decision, unless it can be shown that the law was mis- 
understood or misapplied.” And that it may be sometimes 
misunderstood or misapplied, he illustrates by the fact, that 
about one thousand cases in the English and American 
books have been overruled, doubted, or limited in their 
application ; and it is apprehended, that the number very 
much exceeds this estimate.* 

Such are the foundations of the unwritten law, and such 
the principles of decision, from which it evidently appears, 
that in its nature and essential character it resists change. 
It is indeed one of its excellences that it does so, for if 
facility of change were admitted, there would cease to be 
any law of this description, and discretion and caprice 
would be substituted in its place. This shows the import- 
ance and necessity of occasional legislative interference, 
since the affairs of the world are subject to change,—and, 
unless the laws can be modified accordingly, they become 
inconvenient and burthensome :—and this is, to say the 
least, not less true, in regard to crimes and punishments, 
than in regard to any other subjects of jurisprudence. 

So true is this, that even the common law, notwithstand- 
ing the rigid and permanent character with which it should 
seem to be invested, by its very constitution and funda- 
mental principles, is yet acknowledged to have yielded, in 
some degree, to the imperious exigencies of society. Thus, 





' Kent’s Com. vol. 1. p. 477. 
? See also Report of the Commissioners on the practicability and expe- 
diency of codifying the common law, 1836. 
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sir William Blackstone says,’ ‘“ Traditional laws being ac- 
commodated to the exigencies of the times, suffer by degrees 
insensible variations in practice, so that though upon com- 
parison, we plainly discern the alteration of the law from 
what it was five hundred years ago, yet it is impossible to 
define the precise period, in which that alteration accrued 
any more than we can discern the changes of the bed of a 
river, which varies its shores by continual decreases and 
alluvions.” 

This language is not literally consistent with that above 
quoted from the same distinguished author. But the ex- 
pressions there used were undoubtedly too strong, for the 
history of jurisprudence shows, what no one indeed would 
think of doubting, that some customs and doctrines, which 
may have been very convenient, reasonable, and expedient 
five centuries ago, being adapted to the state of things at 
that time, have, in consequence of the changes that have 
taken place in the mean time, become, in reference to the 
present condition of society, “‘ flatly contradictory to reason,” 
and ‘‘manifestly absurd.” In such cases, if a rule of law, 
the reasons and grounds of which have thus become obso- 
lete, is so definitively and authoritatively settled by prece- 
dent, that the courts are absolutely bound by it, (as in the 
case mentioned by Mr. Christian, of the rule of the com- 
mon law, that every legislative act becomes obligatory from 
the first day of the session, unless it expressly provides 
otherwise, and is thus in effect an er post facto law), then 
the only remedy is by legislative interference. 

The commissioners would not be understood as speaking 
in disparagement of the common law, which is fraught with 
sound maxims and principles, and is in general, particularly 
characterized by its jealous vindication of personal liberty. 
But all systems of law and civil policy and social institu- 


' Commentaries, vol. iv. p. 409. 
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tions, however excellent, have their untoward biases and 
tendencies,—and the common law is not exempt from these ; 
and they ought to be understood, since an examination of 
the principles and characteristic operation of a system is the 
first step in making a fair exposition of the system itself, as 
well as in pointing out its errors and perfections. 

The fundamental principles and binding authority of the 
common law are generally accepted as laid down by the 
authors above cited, and so they are understood by the 
commissioners to have been stated by the former commis- 
sion, in 1836, in their report to the legislature on the subject 
of the practicability and expediency of codifying the com- 
mon law. It ought to be mentioned, however, that a differ- 
ent view has been entertained by some on this subject. A 
respectable writer on the history of the common law’ lays 
down the doctrine, that it consists of a collection of customs 
and maxims, which derive their binding power and the 
force of laws from long and immemorial usage, coupled 
with the express or tacit consent of the legislature.”’ Others 
express the same doctrine in a different form, by saying that 
these customs and maxims derive their force, as laws, solely 
from the express consent of the legislature, that is, from acts 
of parliament, the records of some of which remain on the 
statute book, while those of the others, dating from an early 
antiquity, have been lost. This theory has the recommend- 
ation, that it refers the common law to the proper source of 
law, namely, the legislative or law-making power. But it 
is open to the objection, that, as far as the supposed éacit 
consent of the legislature, or instead of it the unknown lost 
records of antiquity are concerned, it seems to be a mere 
fiction. In reference to some particular rules, there may be 
some evidence more or less satisfactory, that they did ori- 
ginate in the code of king Alfred or of Edward the confes- 


' Crabb’s Hist. Com. Law, p. 1. 
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sor, or in some other legislative act, and have been trans- 
mitted to the present times, through express legislative 
enactments, of which the records are lost, or that they have 
been implicitly recognised by this or that act of parliament. 
But in respect to a great mass of the common law, having 
reference to matters, that were not known in such remote 
times, and have not been alluded to in the statutes, this 
theory is plainly a fictitious assumption. And though it is 
a maxim of the common law, that a fiction of law shall 
never work any wrong, yet it would be evidently dangerous, 
to make it the only basis of a law designating crimes and 
assigning punishments. Another objection to the same the- 
ory is, that it supposes the courts either to contravene or to 
repeal and enact statutes; for, in the thousand decisions of 
the courts already overruled, doubted or modified, this the- 
ory supposes some six or seven hundred acts of the legisla- 
ture, more or less, to be involved, and if all these decisions, 
while they remained unimpeached, were demonstrative evi- 
dence of the existence of so many statutes, then the courts 
have by overruling them in effect repealed so many statutes, 
and enacted others in their stead, or if, according to the 
doctrine of sir William Blackstone above quoted, the over- 
ruling decisions are proof that those overruled were ‘ not 
law,” and that the rules embodied in the overruling deci- 
sions were and always have been law, unless these shall 
be overruled in their turn, it follows, necessarily, that from 
the earliest antiquity down to the time of pronouncing the 
overruling decisions, the courts had been contravening the 
statute law. In this case, as in many others, a fiction in 
law is the prelude toa dilemma. The position, then, that 
the rules and maxims of the common law are a body of 
statutes, ought to be abandoned, and we must stop at the 
position of sir William Blackstone, who states what is the 
prevailing doctrine on this subject. This doctrine is not 
that the legislature assents universally to the rules and pre- 
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cedents of the common law, and puts them on the footing of 
statutes, but that it invests the courts or consents to their 
being invested with authority, within certain limits and 
subject to certain restrictions, to determine the law. In 
case of a statute, the courts must necessarily determine its 
construction ; so in respect to the unwritten law, they must 
determine on the existence of a custom; but this is not the 
same in effect, as if the legislature had itself used the very 
language adopted by the courts in announcing their deter- 
minations. 

The inquiries, whence does the common law derive its 
authority, and what are its constituent parts, and its limits, 
though they have an intimate bearing upon our own juris- 
prudence, as well as that of England, yet do not bear to 
the same extent, and in exactly the same way, in the two 
cases. The difference arises from the circumstance, that 
the constitution of this commonwealth, in the article already 
cited, gives an express sanction to, and explicitly adopts, 
the common law as a part of the law of this state. So that 
in regard to our own jurisprudence, we are at no loss to find 
whence the common law derives its authority. But when 
we come to the inquiry, in what respects, to what extent, 
and with what exceptions and modifications the common 
law of England has been adopted, we are necessarily led 
into an investigation of the foundations, principles, con- 
stituent parts, and limits of the common law of England, in 
order, when it has been ascertained of what it consists, to 
select that part of it which has been so adopted by our 
constitution. 

In making such selection, the constitution gives no other 
designation of what has been so adopted, than the general 
description, ‘‘ All the laws which have been adopted, used 
and approved in the province, colony, or state of Massachu- 
setts Bay, and usually practised on in the courts of law, 
such parts only excepted as are repugnant to the rights and 
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liberties contained in this constitution.” As there are no 
regular reports of our jurisprudence further back than from 
a period of about twenty years after the adoption of the 
constitution, we have no direct contemporary evidence of 
the law so adopted, approved and usually practised upon 
in the courts, excepting the known practice of the courts in 
1780, the records of the courts previous to that time, and 
some few written memoranda and oral traditions. Nor has 
it ever in our subsequent jurisprudence under the constitu- 
tion been deemed necessary, when a question has arisen at 
common law, to go back and show, by some historical evi- 
dence, that the rule in question had in fact been specifically 
adopted, approved or practised on in the courts, before the 
date of the constitution, the construction put upon the con- 
stitutional provision in question being as above stated, that 
the common law of England generally, as far as it was 
applicable to our condition, and had not been superseded 
by the constitution and legislation of the commonwealth, 
was thus made a part of its laws. So that to ascertain this 
part of the unwritten law, it is necessary, first, to ascertain 
that of England ; then to see how much of it that is appli- 
cable in this commonwealth has been superseded by the 
constitution and statutes. 

An extensive mass of materials is thus presented for 
examination and analysis. Numerous digests, treatises, 
and volumes of reports, are occupied wholly with the juris- 
prudence in relation to crimes and punishments; all of 
which must be examined, though they are necessarily to a 
greater or less extent, repetitions of the same doctrines. 
And as far as they coincide and agree in the statement and 
construction of those doctrines, the mass of materials to be 
wrought up is thereby in effect diminished, but as far as 
they differ, the labor is increased in proportion to the num- 
ber. It is necessary, also, to examine the decisions in this 
branch of jurisprudence, scattered through our own reports, 
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and the English reports; and also through those of other 
states, where the points decided are applicable in our own 
jurisprudence. ‘The commissioners consider it to be their 
duty to consult the penal codes of greatest reputation ; for 
though these are not direct authority for what is our common 
law, yet being the results of the experience of other civilized 
communities, and of the laborious study of learned men, 
they afford essential assistance in analyzing our own law 
on the same subjects, and especially in suggesting amend- 
ments. A digest of the penal laws of other states or other 
countries, particularly of those of Scotland, may be useful 
in the same way. 

As the constitution only adopts the common law in force 
in 1780, the query may be suggested, whether any English 
reports or treatises subsequent to that period need to be 
examined. ‘That they should be consulted, there can be 
no doubt, since they are evidence as we have seen of what 
the common law of England was, as well before as since 
that period. Indeed, according to the description of that 
law already quoted, the latest report of a decided case upon 
any point is the best evidence of what the law has been 
from the beginning. Whether this be so or not, such a 
report is undoubtedly often evidence of what the law has 
been for a long period. So an act of the British parliament, 
subsequent to 1780, declaratory of the common law, has 
been considered by our supreme court as evidence of more 
or less weight to show what was the common law.’ 

The part of the common law of England, thus adopted 
by the constitution, does not constitute the whole of the 
common law of this commonwealth, in the broad sense of 
that expression as comprehending all the unwritten law, or 
in other words all that is not the statute law. It has been 
said, that ‘‘ the usage of the country establishes and makes 


1 Bull v. Loveland, 10 Pickering’s Reports, p. 13. 
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the law of the country.” ' 


This proposition is unquestion- 
ably true in the qualified sense, in which it was no doubt 
intended. ‘This will be evident in the example of one of 
our own statutes upon a subject entirely unknown to the 
English law. For to give it any effect it must be expound- 
ed; some construction must be put upon its language; and 
for this purpose, as far as the statute itself or some other 
one does not afford the means of interpretation, the common 
use of language must be resorted to, not merely to fix the 
meaning of particular words, but often to determine the 
sense of entire clauses and provisions. This is a species of 
unwritten law, which must exist in all communities, and 
no less in civil than in criminal jurisprudence. For in- 
stance, a statute passed in England about a century after 
the first emigration to this state, establishing the negotia- 
bility of promissory notes, was practically adopted into our 
jurisprudence, previously to the date of the constitution, 
and thus became a part of our unwritten law. The few 
statutory provisions in this commonwealth, in relation to 
this commercial contract, and the few words, in which the 
contract itself is usually expressed, constitute the written 
law as between the parties to it. And yet to find out all 
that such a contract imports, it is necessary to read through 
a large volume. So a penal statute fixes the relations and 
obligations existing between the parties to it, namely the 
community on one side, and each citizen of the state on the 
other, and to find out all the relations and obligations thus 
created, much must be learned which the statute itself, 
though it may suggest, does not, and ordinarily cannot, 
fully express. 

Another extensive branch of unwritten law is included 
under the title of practice, that is, the rules and forms of 
proceedings and usages of the courts, which in all their 


+ Commonwealth v. Deack and others, Mass. Reports, vol. i. p. 61. 
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details are never attempted to be laid down in any code, 
though their outlines and general principles may be given 
by the written law. 

The unwritten law, then, on the subject of crimes and 
punishments, presents a very extensive mass of materials, 
very widely dispersed, out of which the code is to be con- 
structed; nor is the task of constructing a symmetrical sys- 
tem, out of these materials, by any means free from diffi- 
culties. For the most part, the rules, which constitute this 
branch of law, must be traced back to and be extracted 
from adjudged cases. And, as has been remarked by Mr. 
Livingston, to enhance the difficulty of this process, the 
cases on the penal law have been reported much less satis- 
factorily than those arising in civil jurisprudence ; so that 
in many of them, it is not easy to learn what was the rule 
of decision. Sometimes the case being stated, several dis- 
tinct grounds of the decision are given, but whether any 
one of those was considered a sufficient one, on which to 
rest the decision, or, two or more were considered to be re- 
quisite, does not appear by the report. Sometimes where 
the case has come before a court consisting of numerous 
judges, it is said that some of them were governed by one 
reason, others by another, in concurring in the decision, but 
how many were governed by this or that reason is not 
stated, and consequently, though the case was solemnly ad- 
judicated upon and formally reported, it is not an authority 
to any rule whatever. 

In other instances, a mass of facts. is given, and the de- 
cision stated for or against the accused, but no reason, no 
doctrine, is precisely laid down nor can it always be satis- 
factorily deduced from the facts stated, taken in connection 
with the judgment rendered, since the facts are often defec- 
tively stated, and there are instances not a few, in which a 
report of a case, having been acquiesced in for some years 
as correct, has on resorting to the record been found to be 
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erroneous. ‘I‘hese were instances of errors which the record 
supplied the means of correcting, but every thing material 
to the decision does not always appear on the record, and 
an error or omission in regard to any matter which does not 
so appear can be corrected or supplied only by resorting to 
the minutes of the judge, before whom the case was tried, 
or to some other report of the case. 

The history of this branch of jurisprudence supplies nu- 
merous instances of errors in the reports of cases which 
have been thus corrected. In regard to defects of either of 
these descriptions, in any report of an English case, which 
cannot be remedied by resort to some other published report, 
the commissioners cannot, at this distance from the place 
where the proceedings were had, ascertain either the true 
state of the facts, or the precise rule of the decision; and 
the labor, perplexity, and uncertainty of the search, though 
not enhanced by distance of place, are sufficient discour- 
agements to undertaking it, excepting in those cases where 
the most important questions are involved in the investiga- 
tion. ‘The only safe course, at this distance, seems to be, to 
pass by, and reject the authority of cases, the reports of 
which are evidently defective, in some material particular, 
or of the accuracy of which there is reason to doubt. 

Where the case is accurately reported, and the rule of 
decision distinctly appears, then the question arises, whether 
it is sufficient evidence of that rule being a part of the com- 
mon law. For though the decision of the courts are the 
most authentic evidence of the common law, it does not 
follow that all of them are equal evidence, and that every 
one of them is a demonstration of some point of the common 
law, whether given by a superior court, or a subordinate 
one, by one judge or many judges, by a unanimous voice or 
a bare majority; and whether pronounced in haste on a 
first impression at the trial, or on solemn deliberation by the 
assembled judges. ‘There is such a thing as the weight of 
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evidence in matters of law, as well as in matters of fact, 
and as the testimony of some witnesses is very slight proof, 
while that of others is very strong proof, of the facts stated 
by them, so some decisions of courts are very inconsiderable 
evidence, while others are very cogent evidence of the law. 
And then the number of decisions to any point of law is to 
be considered, no less than that of the witnesses to any 
matter of fact. Thus, Mr. Christian says, and truly, that 
the number, and authority of the decisions concurring in 
the same doctrine, may be so great, as to establish as law 
what is flatly absurd and unjust. 

But no one will attribute this efficacy to all precedents 
indiscriminately. In extracting the rules of the unwritten 
law from the great mass of decisions through which they 
are scattered, it is necessary to consider in each case, the 
weight of the authorities by which they are supported, and 
even sometimes, whether they are supported by an authority 
entitled to any weight whatever. Particularly in case of 
discrepancies it is necessary to compare the weight of au- 
thorities on the two sides of a question. This comparison 
is to be made, not only between different cases, but some- 
times in the same one, where the judges were divided, and 
where the ruling of one judge is, on the case being reserved, 
overrnled by a small majority of all the judges. And in 
making this analysis, though there are instances of doctrines 
so firmly established, that their binding authority cannot be 
called in question, however anomalous or unreasonable they 
may be, yet in very many precedents, at least, (what pro- 
portion of the whole it is not easy to say) their mere naked 
authority, independently of their reasonableness, and their 
conformity to acknowledged general principles, is by no 
means conclusive, so as to preclude all examination or 
question. 

Such are understood by the commissioners to be the ex- 
tent, and the component parts, and such the depositories of 
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the unwritten law, which the legislature propose to reduce 
to a systematic code, and such the process to be gone 
through, in order to extract the rules and propositions, of 
which such a code must consist. 

The commissioners had hoped, that in one part of their 
labors, namely, that of settling what is the common law of 
England, they should have been able to avail themselves of 
the final report of a board of commissioners, appointed 
under an act of the British parliament, in 1833, for the pur- 
pose of collecting and arranging the doctrines of that law. 
It does not, however, appear, that they have as yet brought 
their labors to a conclusion. 

A question of no little difficulty and importance, in pre- 
paring the proposed code, relates to the minuteness and 
particularity, to which it is expedient to carry the codifica- 
tion. For a code covering precisely the same extent of 
subjects, may be very short, or may be expanded into a 
great bulk. For instance, the written law may either pro- 
vide, that whoever commits murder, shall suffer death, or 
instead of this concise enactment, it may define what is 
meant by murder, and having given this description, may 
go still further, and explain and illustrate it. And yet in 
either case, the code will cover precisely the same extent of 
subjects. 

It appears to the commissioners, that the codification of 
the criminal law should only stop at that limit, by going 
beyond which, the law cannot be made more plain, precise, 
and definite. For where the law requires the citizen to do 
or abstain from certain things, under a penalty, and invests 
officers with authority to use coercion and inflict pain, and 
stamp ignominy, it seems that it cannot be too explicit in 
laying down the rules to be observed. To determine 
whether the criminal laws of this commonwealth answer 
this description, and whether they admit of any improve- 
ment, it seems to be suflicient to refer to the sources to 
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which it is necessary to resort in order to find them, and 
the laborious examination by which alone, they can with 
any probable certainty be ascertained, as already described 
in the former part of this report. 

In proceeding to the performance of the duties of the 
commission, another material question arose, as to the form 
in which the code should be prepared, as distinguished from 
the matter or provisions of which it should consist, for these 
were prescribed, namely, those of the common law, but 
they might be framed into codes differing from each other 
very much in form, and yet embracing substantially the 
same laws. Upon this question, the commissioners were at 
the commencement of their labors in much doubt, and they 
found amongst themselves, very considerable diversity of 
opinion. It was evidently necessary to settle this question 
in the outset, since they could not ciherwise pursue the 
work in concert. After long and repeated discussions, it 
was finally proposed, that each one should attempt the exe- 
cution of some title, in such form as he might think best. 
Repeated specimens of this description were successively 
produced and compared, from which it appeared, that they 
were gradually converging towards the same plan. In 
these discussions and tentative specimens, the commission- 
ers had the benefit of the great learning and experience of 
the former chairman, until he announced to the board, that 
the state of his health rendered it necessary for him to vacate 
his place in the commission. 

The form subsequently adopted will appear by the an- 
nexed specimen, which it is one of the principal objects of 
the present report to exhibit to the legislature, with the 
leading reasons for its adoption. 'The specimen will show 
that the commissioners do not understand it to have been 
the intention of the legislature, that they should prepare a 
digest of the common law like those of Hawkins, East, 
Russell, and Deacon, nor commentaries after the model of 











1839.] Criminal Law Commissioners of Massachusetts. 309 


those of sir William Blackstone, which the legislature, after 
having revised and corrected it, might approve by some col- 
lateral enactments, as being of paramount authority, and as 
far as it should go superseding the authority of the common 
law precedents; but that they were to report a set of rules 
and propositions, expressed in a language which might 
without impropriety be assumeg by the legislature. Ac- 
cordingly, all expressions of mere opinion, of supposition, 
of doubt, of probability, of inclination to one or the other 
side of a question, and formal statements of grounds and 
reasons of the propositions laid down were to be avoided, 
and a direct assertion of what the legislature declared the 
law to be scrupulously adhered to in every part of the code ; 
which would thus have the character of an act declaratory 
of the common law; this being the character which it was 
supposed the legislature intended to give to the work. 

At first the commissioners entertained serious doubts, 
whether the mass of materials before them could possibly 
be wrought into this form, without too much straitening 
and embarrassing the practical application of the rules so 
constituting the unwritten law, and destroying its elastic 
and expansible character, and rendering it too rigid and in- 
flexible. But, upon the whole, they are well satisfied, upon 
experiment in the reduction of different titles to this form of 
expression, that the work may be so executed, and yet not 
be liable to such objection. The particular phraseology 
used in any part of the code might of course render it liable 
to the defect in question ; but this, it is apprehended, would 
be owing to an injudicious and unskilful manner of execut- 
ing the plan in any particular part, and not to any neces- 
sary result of the plan itself. It is true, that the proposi- 
tions thus laid down as law must thereafter be taken to be 
the law, until it shall be otherwise determined by the legis- 
lature. In this respect, it will be precisely like those parts 
of the existing common law, which, as has been shown, 
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must remain to be the law of the land until it shall be 
otherwise declared by the legislature. ‘This is only saying, 
that they would be Jaw, for a rule that is subject to be 
changed, without notice, is not a law, but merely the 
ground of a greater or less degree of probability of what 
may be law. It does not appear, that in any other respect, 
the proposed plan of the work, will necessarily render it 
liable to the objection above mentioned. 'This form of exe- 
euting the work necessarily involves the not unfrequently 
clearing up, by legislative authority, the doubts, and ambi- 
guities, and of settling the discrepances, and the conflicts of 
doctrine and authorities, presented in the books. It results 
in a revision of the common law by the legislature to the 
extent of the codification, and this is one object in view, as 
appears by their resolve. 

In determining on the form of the code, a consideration 
already mentioned had much weight, namely, that in some 
parts the common law supplies both the text, the inferences, 
and the comments ; in other parts, the existing statutes form 
the text, and the common law is the comment. As far as 
any offence, or any variety or subdivision of an offence now 
punishable, is omitted in the written law, so far the un- 
written law must supply the whole materials of the code. 
Now, as it is not contemplated by the legislature to change 
the provisions of the existing statute law, these must re- 
main, and as far as they go, constitute the law under each 
title, and to these must be adapted, in a systematic form, 
the doctrines of the common law, relating to the same sub- 
jects. The statutes of the criminal law are in the form of 
decrees, commands and prohibitions. This is the appro- 
priate form, where crimes are forbidden, and punishments 
assigned, or the duty of magistrates and oflicers prescribed. 
Whereas, an act declaratory of the common law has a 
different form of enunciation. Now as the common law 
proposed for codification consists partly of what are in 
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effect, and practical administration, commands and prohibi- 
tions, and the resolve under which the commission is con- 
stituted, proposes the preparation of a “ systematic code,”’ 
and as such a code can be framed, only by adapting the 
common law to the existing statute law, in such manner, 
that they may, taken together, being in fact only different 
parts of the same thing, form the entire systematic body of 
the criminal law, there seemed to be but two methods, in 
which the work could be executed. One method would be 
to reduce the common law to the ordinary statutory phrase- 
ology, and thus expand the existing statute law, so as to 
make it commensurate with the common law. The other 
method would be, to mould those parts of the common law, 
which are homogeneous with the provisions of the existing 
statutes generally, into a similar form of phraseology, and 
enactment; and to cast the rest of the common law, con- 
sisting of deductions, expositions and illustrations, in the 
form of a general declaratory act. This does not involve 
the necessity of two distinct statutes, for the same statute 
may be declaratory in part, and in part mandatory, and 
prohibitory. The commissioners had no hesitation in adopt- 
ing the latter of the two methods. 'They propose accord- 
ingly to fill the breaks and chasms of the present statutes, 
by introducing the appropriate parts of the common law 
in a similar form of phraseology. It is true, that those parts 
of the common law, which only fill up chasms in the provi- 
sions of the existing statutes, might be all thrown together 
into a distinct additional act, but this would render it neces- 
sary to repeat many of the provisions of the present stat- 
utes, and would extend the additional act to a cumbrous 
magnitude, and make it of a very miscellaneous and wholly 
unsystematic and confused character, and render the revi- 
sion of the work by the legislature exceedingly perplexing, 
by reason of the separation of the different parts of each 
subject matter. 
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Even if it should be deemed expedient eventually to throw 
those parts of the common law into a distinct additional 
statute, the decidedly best mode of presenting them to the 
legislature would seem to be, to present them in combina- 
tion with those parts of the existing statutes with which 
they are connected, that it may more obviously appear how 
the whole law will read, when thus reduced to a written 
form. ‘The commissioners would not be understood as inti- 
mating any doubt of the expediency of permanently con- 
necting together, as above explained, all the law on each 
subject, both the existing written law, and that which is 
proposed to be made such, and do not see how the work 
when completed can otherwise be considered a systematic 
code; for the common law as already suggested being 
when wholly collected and arranged only a part or frag- 
ment of the subject, ‘(where the existing statutes have 
covered any part of a title, as they do of most titles,) can- 
not of itself constitute a system; it is only as connected 
with the existing written law, that it can be rendered sys- 
tematic; and the work would lose its symmetrical charac- 
ter by severing its parts, and disjoining and distributing 
their fragments in different places. 

In regard to amendments of the common law, the com- 
missioners do not understand it to be contemplated by the 
legislature, that they shall studiously seek to make them, 
but to confine themselves in this respect to such amend- 
ments as seem to be essential to the consistency and sym- 
metry of the system, and such as may be forced upon their 
attention, by the plainest reasons. It will be obvious, on 
the reading of any title, that the work of codifying the 
common law, and forming it into a system, could not pro- 
ceed to any useful purpose, without making amendments 
in those parts, which, when brought together, are found to 
present incongruities, and without the exercise of discretion 
in stating what is proposed to be considered the law on 

















1839.] Criminal Law Commissioners of Massachusetts. 313 


numerous doubtful points, instead of undertaking the all 
but hopeless task of nicely balancing conflicting authori- 
ties, and stating what it now is. Wherever an amendment 
is proposed, it will be mentioned in the notes, and the rea- 
sons given, unless they seem to be sufficiently obvious on 
the face of the amendment itself. 

Though the commissioners understand it not to be their 
duty under their commission to propose changes in the pro- 
visions of the existing statute law, and the difficulties and 
labor and responsibility of preparing the work will, with- 
out such addition, be quite as great as they desire, still this 
will not prevent them from occasionally suggesting to the 
legislature a modification of the provisions of the existing 
statute law, when it seems to be recommended by urgent 
considerations, and especially when it appears to be essen- 
tial to the harmony and symmetry of our laws and juris- 
prudence. A case of this description appears to them to 
occur in the title of homicide, in respect to the distinguish- 
ing of murder into degrees, according to the greater or less 
atrocity of the crime, as will appear in the specimen accom- 
panying this report. 

Upon this plan when completed, the entire body of the 
written criminal law will consist of two component parts, 
one comprising the mandatory, prohibitory, and penal pro- 
visions, and the leading and fundamental principles of the 
law ; the other, of expositions, inferences and illustrations. 
The law now consists of these parts, and every body of 
laws must be so composed, whether existing in the form of 
written or unwritten law, or of both those descriptions, 
and in whatever proportions. The difference in form, be- 
tween the plan proposed and the other codes, that have 
come under the observation of the commissioners, is, that 
in those codes, these two component parts are put together, 
in a continued text, though they generally contain but little 
beyond the provisions of the class first above mentioned ; 
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whereas, in the proposed work, the different portions of the 
expository, illustrative part will be appended to and ac- 
company those provisions of the other part, to which they 
respectively relate, and thus be placed in the most intimate 
connexion with them, without, at the same time, interrupting 
the continuity of the main and leading, and what may be 
called the integral part, consisting of the provisions of the 
existing statutes and such additions to them as the common 
law may supply, as already explained. This form was in 
a manner forced upon the commissioners, by the circum- 
stance, that the provisions of the existing statutes were to 
be retained, and those of the common law must therefore 
be framed and adapted to them. But on the whole, upon 
experiment, they are inclined to the opinion, that it is the 
best form and the one they should choose were it left en- 
tirely to their discretion. It appears to them to be more 
simple, systematic, intelligible and convenient to read or 
consult, than the form usually followed. 

For instance, one essential circumstance in the defini- 
tion of robbery is the taking of a thing from another. If 
the written law goes farther and explains what is meant by 
a “taking” in this application of the term, it seems to be 
quite as symmetrical, to append this explanation, by re- 
ference, as to insert it in a subsequent part of what may 
be called, for the present purpose, the text. Wherever it 
is placed, it does not purport to add to or subtract from the 
section to which it relates, and so is not properly prelim- 
inary to it, or a continuation of it. It is essentially col- 
lateral and subsidiary, and seems to be most appropriately 
so presented. 

In order to facilitate the revision of the code, by the le- 
gislature, it is proposed to refer to the authorities, from 
which each part of it is drawn, or where the same subject is 
treated ; for where the law in its present state appears to be 
ambiguous or obscure, as it must be confessed is too often 
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the case, though it may suggest provisions for the code, it 
can hardly be considered as an authority for such pro- 
visions. Where the commissioners doubt whether the au- 
thorities fully bear out the proposed written law, the atten- 
tion of the legislature will be called to the circumstance, in 
the notes accompanying the code. 

In another respect, also, they propose to depart from the 
usual practice in other codes, as will appear from the 
specimen, namely, in giving concise illustrations from ad- 
judged cases. ‘They at first doubted whether such illus- 
trations would with propriety be assumed by the legisla- 
ture, but upon experiment, their doubts upon this point 
have been entirely removed. It appears to them, that this 
method is attended with very material advantages. It 
renders the law more intelligible and clear than it could 
otherwise be made. It exhibits the construction, spirit, and 
scope of the law, illustrated in the most impressive man- 
ner. It adduces directly the essential authoritative evi- 
dence of the unwritten law. It serves to guard the com- 
missioners from mistakes in framing the code, and affords 
great facility to the legislature in detecting mistakes, when 
such may occur. 

In regard to the language to be adopted, it is not, as the 
commissioners apprehend, expedient to attempt to discard 
all technical terms, since many of these have a well-defined 
meaning in legal phraseology, which cannot be conveniently 
expressed in each particular case, by the substitution of de- 
finitions. ‘The occasional use of such terms will make the 
phraseology more concise, and since they are to be ex- 
plained in a glossary, forming a part of the code, their 
meaning can be readily ascertained. 

The commissioners respectfully submit their prelimi- 
nary report, with the accompanying specimen, to the le- 
gislature. 
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SPECIMEN. 


PRELIMINARY NOTE. 


The specimen, which is in accordance with the general plan of 
the commissioners, as developed in their report, consists of a por- 
tion of their executed work upon the law of murder. It is pre- 
sented in three parts, viz. (Ist) the statute, (2d) the exposition, 
and (3d) notes. ‘The amended statute, which is recommended to 
the consideration of the legislature, is in three sections, containing 
the definition and provisions for the punishment of murder. This 
embraces, generally, the whole law upon the subject; as, if it 
should be adopted, no one could be convicted of murder, unless 
on account of a crime, coming within the definition in the first 
section; or be punished in any other manner than is provided in 
the second and third sections. 

The “ exposition” is not intended to have nor can it have the 
effect to make any different or additional law : but only to explain 
and illustrate the rules contained in the statute, by various cases, 
and principles of construction and application, which are scattered 
through the books of jurisprudence. Nor does the exposition pre- 
tend to exhibit all the instances under the law, which may exist, 
or which may possibly arise hereafter, but such only as have been 
adjudged, and such as are necessary to render plain and definite 
the practical application, to show the scope and limits of the rule, 
and to settle questions of construction, which are often of great 
difficulty, not only on account of their inherent character, but the 
present form of the common law, and the various and conflicting 
opinions, which have been entertained and pronounced upon 
them. 

The ‘ notes” will form properly no part of the code, when 
adopted, but are reported with the text, to aid in examining the 
sources, and, in some measure, the reasons of the opinions of the 


commissioners, and to afford facilities for correcting any error, 
into which they may have been led by an inconsiderate or mis- 
taken judgment. 
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AMENDMENTS. 


The commissioners have recommended few substantial amend- 
ments to the law in this part of their work. They propose none 
indeed, which may not properly be considered as merely formal, 
excepting that very important one, which they recommend in the 
establishment of degrees in murder, in order to regulate the pun- 
ishment, according to its greater or less atrocity. They had some 
hesitation in deciding to propose this amendment, not from any 
doubt as to its inherent propriety ; but lest, in doing so, they 
might overstep the limits, which after much consideration and in 
view of the resolve under which the commission was constituted, 
they have assigned to themselves, and for which they have given 
their reasons in their report. ‘They suppose that the recommend- 
ation of any fundamental change in the policy of the state would 
be without these limits. Many ardent friends of reform, and 
among them men of great excellence of character, have attacked 
the whole system of capital punishments, as wrong in principle 
and injurious in practice. The commissioners do not however 
consider the decision or the discussion of that question as within 
the powers delegated to them; and have not therefore even com- 
pared their own views upon the subject. That there shall be the 
punishment of death, applicable however to the very highest grade 
of offences only, they consider as, for the present at least, the 
settled policy of this commonwealth, a policy, which, if they had 
the disposition, they have not the power to disturb. It is a ques- 
tion too, it may be added, more perhaps of fact, depending upon 
the practical operation and effect of the system, than of principle, 
derived from the inherent rights of man, or the abstract powers of 
human government; and such questions, it belongs peculiarly to 
the immediate representatives of the people to originate and 
decide. 

But the adaptation of established punishments to various offences, 
is a question of a very different nature, depending upon widely 
different considerations. Upon nothing perhaps does the symme- 
try, as well as the general perfection of a penal code, more essen- 
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tially depend than upon preserving, on known principles, a due 
proportion between crimes and punishments ; and any code, which 
should neglect this obvious consideration and fail to preserve the 
relation of one to the other, and of both to the whole, if it should 
be a “ systematic code,” would be so only by reason of an artifi- 
cial connexion, and not from any natural harmony of its parts. 

If the punishment of death can be rightfully applied to any 
offence, it surely should be to that of wilful, deliberate, premedi- 
tated murder, for this is the most fearful, as well as the most 
atrocious, of all individual crimes. But, by the gradually ex- 
tended meaning which has been given by the common law to the 
word ‘ malice” as one of the ingredients of murder, it has been 
made to include many cases of unintentional killing, and a great 
variety of offences terminating accidentally in death, which have 
hardly a shade of the dark and deep malignity of the original 
crime, and which cannot, without great injustice and an entire 
disregard of the principles governing the wise adaptation of laws, 
be classed with it, as of the same grade, and deserving of the same 
punishment. 

It is, for instance, a well established principle of the common 
law, that if one engaged in the perpetration of any “ felony,” [a 
word of wide and somewhat doubtful interpretation], shall kill 
another, though accidentally, and where the offender could not 
have foreseen the consequence, he is guilty of murder. “ As if,” 
says lord Coke, (3d Inst. 56) “ A, meaning to steal a deer in the 
park of B, by the glance of the arrow killeth a boy that is hidden 
in a bush, this is murder, although A had no intent to hurt the 
boy, nor knew of him.” Or, to take a case more applicable here, 
from other authors, (1 East, 255 and 231; Foster, 258; 1 Haw- 
kins, ch. 29, § 11). ‘* Where A shoots at the poultry of B, and 
by accident kills a man; if his intent were to steal the poultry, 
which must be collected from the eircumstances, it will be murder 
by reason of the felonious intent.” This principle, which is in 
force with us, confounds very different degrees of crimes, both as 
to the depravity which they indicate, and the terror which they 
are calculated to spread through society. In the case just quoted, 
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A has not the guilt of murder or any similar guilt in his heart, and 
is not, before God or man, in its true and original sense, a mur- 
derer. He was, to be sure, voluntarily engaged in the perpetra- 
tion of a mean and detestable crime, but a crime vastly less than 
murder; and it is accident only, which has connected with it in 
any degree, the responsibility for the blood of a fellow creature. 
Undoubtedly, regard is to be had in the punishment to the conse- 
quences of crimes as well as the motives, which prompt to them ; 
but this is only true, in its full extent, when the consequences 
might be foreseen and guarded against, and so enter in some 
measure into the guilt of the original design ; and the principle 
cannot be justly extended, so far as it has been, to mere collateral 
consequences. 

The commissioners would not indeed go to the length, which 
the ‘* British commissioners for forming a penal code for India,” 
have, in recommending, that “‘ when a person engaged in the 
commission of an offence, causes death by pure accident, he shall 
suffer only the punishment of the offence, without any addition on 
account of such accidental death,” but they would mark broadly 
the distinction between such a killing, occurring incidentally in 
the commission of an inferior crime, and that by the deliberate 
assassin. 

They extract from the report of the India commissioners, the 
brief defence of their opinions. ‘* 'To punish as a murderer every 
man, who, while committing a heinous offence, causes death by 
pure misadventure, is a course, which evidently adds nothing to 
the security of human life. No man can so conduct himself as to 
make it absolutely certain, that he shall not be so unfortunate as 
to cause the death of a fellow creature. The utmost that he can 
do, is to abstain from every thing, which is at all likely to cause 
death. No fear of punishment can make him do more than this, 
and therefore to punish a man who has done this can add nothing 
to the security of human life. The only good effect, which such 
punishment can produce, will be to deter people from committing 
any of those offences, which turn into murders what are in them- 
selves mere accidents. It is in fact an addition to the punishment 
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of those offences, and it is an addition made in the very worst 
way. For example, hundreds of persons in some great cities are 
in the habit of picking pockets. They know that they are guilty 
of a great offence. But it has never occurred to any one of them, 
nor would it occur to any rational man, that they are guilty of an 
offence which endangers life. Unhappily one of those hundred 
attempts to take the purse of a gentleman, who has a loaded pistol 
in his pocket ; the thief touches the trigger by accident ; the pistol 
goes off; the gentleman is shot dead. To treat the case of this 
pickpocket differently from that of the numerous pickpockets, who 
steal under exactly the same circumstances, with exactly the same 
intentions, with no less risk of causing death, with no greater care 
to avoid causing death, to send them to the workhouse as thieves, 
and him to the gallows as a murderer,—appears to us an unrea- 
sonable course. If the punishment for stealing from the person 
be too light, let it be increased, and let the increase fall alike on 
all the offenders. Surely the worst mode of increasing the pun- 
ishment of an offence is to provide, that, besides the ordinary pun- 
ishment, every offender shall run an exceedingly small risk of 
being hanged. The more nearly the amount of punishment can 
be reduced to certainty, the better. But if chance is to be ad- 
mitted, there are better ways of admitting it. It would be a less 
capricious, and therefore a more salutary course, to provide that 
every fiftieth or every hundredth thief selected by lot should be 
hanged, than to provide that every thief should be hanged, who, 
while engaged in stealing, should meet with an unforeseen acci- 
dent, such as might have befallen the most virtuous man, while 
performing the most virtuous action.”—(Report, Note M., pp. 
64-5). 

See also the remarks of Haus upon the provision of the revised 
code of Belgium, making murder more or less aggravated, as it 
should or should not be connected with the commission of another 
crime. (Haus’s observations, &c. p. 202). Also the remarks of 
Mr. Livingston on this subject in the preliminary notes to his code, 
(pp. 182-187). 

It is very obvious, that this indiscriminate application of the 
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punishment of death to all cases of either actual or implied 
malice, is much more out of place in our system than in that of 
England,—for their code, in its theory at least, is more sanguinary 
than our own. There, according to the theory of the common 
law, every felony involved a forfeiture of the lands and goods of 
him who committed it, and was almost uniformly punishable with 
death, with or without the benefit of clergy. Every crime, indeed, 
which was made a “ felony” by statute, and for which there was 
no special provision, drew after it, as of course, this punishment. 
Where then the malicious purpose to commit one felony was 
transferred by the law to another, which resulted, though inci- 
dentally, in the execution of such purpose, little violence was done 
to their system. But here, where a felony has no such necessary 
consequences,—where its commission involves no forfeiture, and 
is in a few instances only punished with death, the disregard of 
the degree, in the malignity of the actual purpose, is at war with 
our general principles of punishment. The common law of Eng- 
land, in this respect, is adapted to a system wholly unlike our 
own, and is not “ suitable to our circumstances, and the general 
spirit of our institutions.” 

It is another familiar principle of the common law, that every 
killing shall be presumed to be with malice and therefore murder, 
unless the contrary appear; and although manslaughter is defined 
to be “ the killing of another unlawfully and in the fury of one’s 
mind,” yet it has been often decided that passion is not sufficient 
to reduce the killing to this grade of crime, if the provocation, 
which excited it, were by words only and not by any actual bodily 
violence. ‘The law has here its indulgences for pain of the body, 
but none for pain of the mind. And yet who does not know, that 
the provocation may be as great, as adequate to induce, at the 
moment, a dangerous blow, in the one case as in the other? Upon 
some temperaments, indeed, and those sometimes possessed by 
men not of the most debased nature, the effect might be even 
stronger and more irritating in the first case than in the last ; and 
yet the law allows no mitigation, no apology for a human infirmity, 
which is wrought upon by derision or insult of word or gesture, 


VOL. XXI.—NO. XLII. 21 
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however provoking ; and, thus, where there is only the moral guilt 
of manslaughter, the offender pays the penalty of legal murder 
with his life. 

Such cases are not unfrequent. In a case before the supreme 
judicial court, Hampden, Sept. T. 1837, the defendant was tried 
on an indictment for the murder of Jones. It appeared that he 
was sitting by the fire in company with several others, when the 
deceased entered the room, and addressed him in language of the 
most cruelly insulting and irritating character, which he withstood 
for awhile with a remonstrance: when, upon its being repeated 
in a new and still more aggravated form, in a frenzy of passion 
produced by it, he seized the tongs which were by his side, and 
struck the deceased a blow, which caused his death. Here there 
was clearly no intention to kill and no settled malignant purpose 
whatever. The offence was committed in the sudden heat of 
passion,—*“ the fury of the mind,”—produced by a provocation, 
as adequate to excite it as any bodily injury ; and fell far short 
of the deep guiltiness of the deliberate assassin. An undoubted 
case of murder, as it was, under our laws, one jury would not 
agree to a verdict of conviction, but the second rendered a verdict 
of guilty, and sentence of death was pronounced upon the pris- 
oner: but jury, and court, and prosecuting officer, joined in re- 
commending him to the mercy of the executive, and his punish- 
ment was commuted. But the laws themselves ought to make 
these natural distinctions, and not leave the criminal code, so that 
it shall require the executive prerogative, given for widely differ- 
ent purposes, to soften and harmonize its features. 

A criminal code, which sends such a man to the gallows, while 
it only condemns to imprisonment him, who knowingly swears 
away his neighbor’s life, and has the double guilt of wilful per- 
jury and deliberate murder upon his soul, cannot commend itself 
to that universal love of justice, which is the best support of law. 

The commissioners propose, that there be established two de- 
grees of murder: the one, punishable with death, including all 
cases of wilful and premeditated killing, (indicated in our law 
by the words “express malice aforethought”) and those cases 
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also where the killing occurs in the perpetration of a crime, itself 
punishable capitally, and where therefore the intent may properly 
be transferred to the act;—the other, punishable with imprison- 
ment for life or a term of years, including all other cases of 
murder, where the malice is ‘* implied,” contrary to the fact, from 
the general or particular presumptions of law. 

This proposition has not certainly any merit for its originality., 
as such degrees, with nearly the same limits, are now established 
in several of the United States, as well as more or less extensively 
in nearly every foreign country on the globe. 

The statute of New Hampshire, (passed January 13, 1837,) pro- 
vides that ‘murder hereafter committed by poison, starving, tor- 
ture, or other premeditated and deliberate killing, (these terms 
are equivalent to killing with ‘ express malice’) or which shall be 
committed in the perpetration or attempt to perpetrate rape, rob- 
bery or burglary, may be murder of the first degree ; and all 
other murder shall be murder of the second degree,” and provides 
the punishment of death for the first, and imprisonment for the 
last. 

The laws of several other states are upon this point similar to 
those of New Hampshire, as in Pennsylvania, (Act March 9th, 
1814,) Maryland, (Act 1809, ch. 138, § 3,) Virginia, (Act March 
6, 1819, 1 Rev. Code 616-17,) Ohio, (Act Feb. 26, 1824, 22 vol. 
of Laws 158) and Missouri (Rev. Stat. of 1835, pp. 167-8). 

It ought also in fairness to be stated, that such was the law of 
Rhode Island from 1798 to 1814, when the doctrine of the com- 
mon law was restored by legislation. 

The provisions in the laws of these different states are some- 
what variant, though in all founded upon the same general prin- 
ciple. In Ohio, for instance, the first degree is similar to that in 
New Hampshire; the second, punishable by imprisonment for 
life, is ‘* where any one purposely, but without deliberate and 


*” while all other cases of kill- 


premeditated malice, kills another, 
ing, with “implied malice,” are reduced to the grade of man- 
slaughter. 

In other states, of which New York is an eminent instance, 


21* 
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much has been done by alterations in the statute law, giving a 
more limited effect to the definition of murder, or reducing to 
the class of misdemeanors what were felonies at the common law, 
(so as to exclude the idea of malice in the case of killing acci- 
dentally in the commission of simple larceny, for instance,) to 
restrain within reasonable limits this wide extended implication of 
malice, and to punish as manslaughter only, what the common 
law denominates and punishes as murder. 

(2 Rev. Stat. of N. Y. ch. 56, § 4, § 5, § 9, and amendment 
3 R.S. app. 158, § 58.) 

See also the remarks of chancellor Walworth, as to the object 
of these provisions ; Enoch’s C. 13 Wendell, 175. 

The commissioners have examined with great care the codes 
and treatises upon the criminal law of foreign countries ; and be- 
lieve that they can state confidently, that in no civilized commu- 
nity, (excepting such as derive their institutions of punishment 
from the common law of England,) even where their codes are 
the most sanguinary, is there provided the punishment of death 
for any other killing, than that which is wilful and premeditated. 
Most of these indeed have many degrees of culpable homicide, 
less than murder, according to the circumstances, as has also Mr. 
Livingston in his code ; a course, which indeed justice and policy 
would alike require here, were it not for the wide discretion as 
to the duration of the punishment of imprisonment, which the 
general course of our legislation has entrusted to our courts, 
and which the commissioners have, in accordance with general 
usage, made use of here ; leaving the extent of the punishment in 
cases of killing with implied malice in each case to be determined 
by the courts according to its circumstances. 

With this brief exposition of the reasons of their opinion, the 
commissioners commend the subject anew to the careful examina- 
tion and considerate decision of the legislature. 
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HOMICIDE. 
I. MURDER. 


Section I. Whoever shall unlawfully kill any human 
being, with malice aforethought either express or implied, 
shall be deemed guilty of murder.’ 

Section Il. Whoever shall commit murder, with express 
malice aforethought, or in the perpetration or attempt to 
perpetrate any other crime punishable with death shall be 
deemed guilty of murder in the first degree, and shall be 
punished with death.’ 


Section If. Whoever shall commit murder otherwise 
than as set forth in the last preceding section, shall be 
deemed guilty of murder in the second degree, and shall be 
punished by confinement in the state prison for life, or for 
any number of years.* 


1 The commissioners propose, in the first section, to place the general 
definition of murder in the common statutory form, for the reasons stated in 
their general report. They refer, for the varying definitions of murder, at 
different periods of the common law, to Wilkins’s Laws of the Anglo-Saxons, 
480; Glanv. L. 14, ch. 31; Horne’s Mirror 46; Dalt. ch. 95; St. 14 E. 3, 
ch. 4; Bracton L. 3,ch. 4, § 1; Britt. ch. 6, § 1; Fleta L. 1, ch. 30; Kel- 
ham’s Norman Dict., “ Murder”; Cowell's Dict., “ Murder’’; Blount’s 
Law Dict., “ Murder’’; Cowell’s L. Dict., “ Murder’’; 3 Inst. 47; Staund. 
B. 1, ch. 10; 1 Hale, 424-5; 1 Hawk. ch. 31, § 3; Vin. Abr, “ Murder,” A. 
1; 2 McNally, 553; Foster, 256; 4 Blk. Com, 198; 1 East, ch. 5, § 2; Bac. 
Abr. “ Murder,” A.; Jacob’s Law Dict., “Murder”; 3 Ld. Raym. 1487; 
Kelynge, 121—127; 3d Chitty, 723; 3 Starkie, 513; 1 Russell, (ed. 1831,) 
421 ; Archbold, 818 ; 2 Deacon, 896; Roscoe, 562; Davis’s J. 309; Davis's Cr. 
L. 92; C. J. Parsons’s def. (Selfridge’s Tr. 3); Brockenbrough, J., ip 6 Ran- 
dolph’s Va. R. 723; 6 Mass. R. 139; 7 Dane’s Abr. ch. 212; Halsted’s R. 
242; Platt, J.,1 Wheeler's C. C, 274; Prince’s Digest of Laws of Geo. 346, 
(Ist ed.) 622, (2d ed.) ; Rev. L. of Indiana, (1831) 180; Rev. L. of Hlinois, 
(1833) 133. 

It will be seen, that, for many centuries, “murder” has been used to sig- 
nify the highest grade of culpable homicide, and the general definitions of 
different authors are substantially the same. 
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The definition of lord Coke, (3 Inst. 47) as modified by Mr. Justice Black- 
stone, (4 Com. 198) is the most celebrated for its fulness and accuracy, and 
has been copied by nearly all the subsequent writers upon the subject, and 
adopted, with slight changes, by the courts, and into the statutes of several of 
the United States. Itis: ‘“ Murder is where a person, of sound memory and 
discretion, unlawfully killeth any reasonable creature in being under the 
king’s peace, with malice aforethought, expressed or implied.” 

The words, “ of sound memory and discretion,” are omitted in our definition, 
because the rules governing exemption from punishment for want of capacity 
are general,applying as well and in the same manner to other offences as this, 
and therefore belonging to another part of the code. 

We omit also the words “in the king’s peace,” or “ in the peace of the state,” 
(as in the definition of Davis, and in the statutes of Georgia, Indiana, and 
Illinois,) because they are not only unnecessary, but calculated to mislead. 
For it may be murder to kill a person at the time engaged in the perpetration 
of a crime, or even an alien enemy, “ unless it be in the actual heat and ex- 
ercise of war” (1 Hale, 433; Archbold, 320); in which case the idea of 
murder is excluded by other parts of the definition, for then the killing would 
not be “ unlawful,” or “ with malice.”” These words are unnecessary in an 
indictment; (3 Chitty, 75; 1 East, 345.) 

We have substituted “any human being,” for “any reasonable creature in 
being,’ because the former expression is more simple, and less liable to mis- 
apprehension ; for, in a popular sense, an idiot is not a reasonable creature, 
and yet he may as well be the subject of murder as any other human being. 


The word “malice” is here used in a peculiar sense, differing from its 
more obvious and popular meaning, yet it has been so wrought into the law 
of murder, and has obtained, in this application, so precise and peculiar a 
signification, that the substitution of any other word would lead to much 
doubtful interpretation. With the use of any substitute, indeed, we could not 
be sure that we had accurately stated the law. 

As will be seen more fully hereafter, “ express malice’’ means generally, 
malice proved to have existed in fact; “implied malice,’ such as the law 
presumes, often contrary to the fact. 

? The second and third sections are proposed asa substitute for § 1, ch. 125, 
of Part 4 of Rev. Stat., which is as follows, (pp. 716): “ Every person, who 
shall commit the crime of murder, shall suffer the punishment of death for the 
same.” 

The reasons for this proposition are fully stated in the preliminary note. 
The slight change in the procedure, which it will occasion, is provided for in 
another part of the code. 
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EXPOSITION. 


In order to constitute the crime of murder, as above defined : 


ist. There must be a killing ; 

2d. The killing must be of a human being ; 
3d. It must be unlawful ; 

4th. It must be with malice. 


And all these elements must be combined in every case of this 
offence. For, if there be not the first, or only the first, it is no 


homicide ; if there be the first and second only, without the 


1 


others, it is ** justifiable or excusable homicide ;”' if there be the 
e rs b 


first, second and third, without the fourth, it is “ manslaughter ” * 


only ; but where all concur, it is murder. 


} In England, there has been a material distinction between “ justifiable 
homicide” and “ excusable homicide ;’’ and many cases of the killing of a hu- 
man being by misadventure, or in self-defence, were of the latter class. The 
term “excusable homicide” imported some fault, but of a nature so trifling 
that the law did not stamp it with the guilt of felony. In theory, it was pun- 
ished with a forfeiture of goods, but in early times the jury finding the fact 
specially, a general pardon was always granted, under the statute of Glouces- 
ter, (6 Ed. I. ch.9) which saved the forfeiture. Afterwards, the judges per- 
mitted a general verdict of “not guilty” to be rendered, though for some 
time, it would seem, without any authority of law. The statute 9 Geo. 4, ch. 
31, § 10, put an end to the theory, and sanctioned the practice of acquittal, by 
enacting, that “no punishment or forfeiture shall be incurred by any person, 
who shall kill another by misfortune or in his own defence, or in any other 
manner, without felony ; ’’ but the old terms, though they import no legal dis- 
tinction, are still preserved in the English books for convenience. With us, 
where the doctrine of forfeiture never took root, and is prohibited by the con- 
stitution, there was never any punishment for excusable homicide, nor other 
difference as to the legal effect between that and justifiable homicide ; but if a 
case belonged to either class, the defendant was entitled to a general acquittal. 
See, upon this subject, 3d Inst. 148; 4 Black. Com. 188; 1 Hawk. ch. 28, § 
1 & 22; ch. 29, § 30 et seq. ; 1 East, ch. 6, § 8 & 36; Foster, 282-8; 1 Rus- 
sell, 538-552; Roscoe, 464; Parker, J., Selfridge’s Trial, 159. We use both 
terms in the course of the chapter, because the one is sometimes more appro- 
priate than the other, regard being had to the natural and customary import 
of the words, and not to mark any discrimination as to legal consequences. 

* For the law of manslaughter, see the next chapter. 
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1. THERE MUST BE A KILLING. 


Killing is causing the extinction of life by means of some bodily 
injury.? 

A killing may be by direct violence, as by striking,? stabbing,’ 
shooting,’ drowning,’ strangling ;° or it may be the indirect conse- 
quence of an act done, as in killing—by poisoning,’ starving,” cor- 
rupting the air,” communicating infection,” laying a trap or pit- 
fall," letting loose a dangerous animal,” or generally by any other 
act, the consequence of which may be, and eventually is, death."® 

So compelling a person to do an act, which is likely to produce, 
and does produce death, is a killing; and this though the com- 


' Livingston, 4 ; Starkie’s Ev. 513, (n. r.); 1 Hale, 429, and notes infra. 

? Thompson’s C., 1 R. and M., 139; Kelley’s C., ib. 113; White's C., 6 
Binney’s R. 181. 

3 Thurston's C.,1 Lev. 91; 1 Keble, 454-5, Edwards's C; 6 C. & P. 401, 
Goodwin's C. 

* Hughes's C,,5 C. & P. 126; Towle’s C., 3 Price, 145; Selfridge’s C. 

5 Dyson's C., R. & R. 523; Green's C., 2 St. Tr. 214; (Harg. Ed.) 

* Tyson’s C., R. & R., 345; Huggin’s C., 3 C. & P. 414; Caulkin’s C., 5 
C. & P. 121. 

7 Saunders’s C., Plowd. 474; Gove’s C., 9 Rep. S81; Anon. Kely. 52; 
Vaux's C.,4 Rep. 44a. The killing by poison has been esteemed more crim- 
inal than any other species of murder. The stat. 23 Henry 8, ch. 9, declared 
it to be high treason, and its punishment boiling to death ; and under that 
statute, several persons in fact suffered this punishment. But the act was 
repealed by 1 Edw. 6, ch. 12. 

8 Beal's C., 1 Leon, 327; Squire’s C., 1 Russell, 426. 

9 1 Hale, 431-2; Paris & Fonblanque, (Med. Juris. 111) question whether 
death can be produced in this way. However this may be as to the external 
atmosphere, it is undoubtedly true, that death may be caused by noxious 
gases, under many circumstances. 

10 Castile’s C. Stra. 856; Huggin’s C. Stra. 882; Bantridge’s C. 9 Har. St. 
Tr. 146 (folio), 17, 452; (quarto) Paris & F., Med. Jur. 115. 

1 4 Black. Com. 35; 1 Russell, 617. 

12 Palmer, 545; 4 Black. 197; 1 Russell, 622; Roscoe,571; 1 Hale, 430. 

133 Inst. 48; 4 Black. Com. 196; 1 Hawk. ch. 31, § 4; 1 Hale, 428; Fos- 
ter, 322; 1 Russell, 425; Archbold, 319; Roscoe, 570 ; 2 Deacon, 900 ; Davis, 
C. L. 93; Holloway’s C. W. 1.198; Greg's C., Kely, 64-134 ; Honneyman’s 
C., Addison’s R. 148; Martin’s C.,3 C. & P. 211. 

41 Russell, 425—6; Archbold, 319; Roscoe, 571. 
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pulsion be by threats only,’ or the command of one having author- 
© 2 


ity. 

So where a parent, guardian, master, or other person, having 
the custody of a child, apprentice or servant of tender years, or 
of a sick man, insane man, or idiot, exposes him to a situation of 
manifest danger to life, or is guilty of gross neglect or cruelty 
towards him, and death ensue in consequence, it is a killing.’ 

As where a parent places a helpless infant in a hog-stye, where 
it is devoured ;* or on a rock at sea, where it is washed away ;° 
or leaves it in a remote field, where it is destroyed by wild beasts 
or birds of prey, or trodden upon by cattle ;° or exposes it, where 
it may perish with cold or famine, or want of care ;” or a parent, 
master, or guardian refuses to furnish a child or apprentice of ten- 
der years or infirm health, to whom he owes support, with sufficient 


8 


or proper sustenance, or lodgings or clothing ;° or town officers, 


to avoid a charge, shift a child from town to town, without suffi- 
cient food, or clothing, or other care ;° or one carries his sick 
father, against his will, abroad in an inclement season ;"° in each 
case, if the duty violated be plain, and the danger apparent, and 
death ensue in consequence of the act or neglect, it is a killing. 
So where a jailer confines a prisoner in the same cell with an 
outrageous madman unbound ; or with a person, dying of a malig- 
nant or contagious disease ; or thrusts him into a loathsome and 


1 Evans's C., O. B. Sept. 1812, MS. Bayley, J. in 1 Russell, 425. 

2 Freeman’s C.,4 Mason’s R. 505. Here the defendant, the master of a 
ship, compelled a seaman in a state of great exhaustion and debility, known 
to the master, to go aloft, and the seaman fell from the mast and was drowned. 
The master was convicted of manslaughter. 

3 1 Hale, 431, et seg.; 1 East, ch. 5; 3 Inst. 53; Kely. 56; 1 Russell, 426; 
Archbold, 319; 1 Hume, 279, and other authorities, infra. 

41 East, ch. 5, § 13. 

’ Helen Wilson’s C. 1 Hume, 278. 

6 1 Hale, 431; 1 Hawk, ch. 3], § 5. 

7 Beal’s C. 1 Leon. 327; Margaret Smith’s C. 1 Hume, 279. 

8 Squire’s C. 1 Russell, 426, note (n) ; Self’s C. 1 Leach, 127; Gould's C. 
Salk. 381; Ridley’s C. 2 Camp. 250; Elizabeth King’s C. 1 Hume, 279. 

® Palmer, 545 ; Holloway’s C. 1 Russell, 425. 

0 1 Hawk, ch. 31, § 5; 1 Hale, 431-2. 
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pestilential dungeon, knowing the danger, and death follows in 
consequence, it is a killing by the jailer.’ 

It is nota killing, in any case, to give false testimony against 
the defendant in a capital trial, though he be, on this testimony, 
convicted and executed ;* nor to occasion death by the operation 
of words or signs upon the imagination or passions.” 


5 


1 The words in the text are taken almost literally from the work of an 
eminent writer upon the Scotch criminal law, to which we have been much 
indebted, especially for illustrations, (1 Hume, 281), but the doctrine is un- 
doubtedly that of the English common law. Britt. C. 11 § 9; Stauaf. 36; 3 
Inst. 52; Palmer 548 ; 1 Hale, 466; 1 Hawk. ch. 31 § 10, note ; Foster, 322; 
Huggins’s C. 2 L’d. R. 1574; 2 Stra. 882; Caster v. Bambridge, 2 Stra. 
856; 1 East, ch. 5, § 92; 1 Russell, 459; Bac. Abr. Murder A. See the 
cases of Huggins, Bambridge and Acton, as reported at length in the State 
Trials, (Hargrave) 17 vol. (quarto) 310—452, et seq. (folio) 9 vol. 107, 146, 
182, et seq. 

® The early writers laid down the law to be, that it was a killing to take 
away the life of another, by swearing deliberately falsely in a capital trial. 
Mirror, ch. 1, § 9; Britt. ch. 52; Bract. B. 3, ch. 4, and see 1 Hawk. ch. 31, 
§ 10. But lord Coke says, (3 Inst. 48) “ It is not holden for murder at this 
day,” and such seems now to be the weight of authority. The only case we 
find is that of McDaniel and others, reported in Foster, 132, and 1 Leach, 44. 
The defendants were convicted, but judgment was respited, in order that the 
question of law might be fully considered. But the attorney general declined 
to prosecute the case further, and the prisoners were discharged from the in- 
dictment. The opinion of sir Michael Foster was against the indictment. Sir 
William Blackstone, however, says, (4 Com. 196) that the attorney general 
did not press the point on account of prudential reasons, and not from any 
apprehension that it was not maintainable, and in East's P. C. 50, it is added, 
that lord Mansfield had said, that the opinions of several judges, including 
himself, were strongly in favor of the indictment. Most of the more recent 
writers, however, seem to incline against holding it to be a killing. (4 Blk. 
Com. 196-7), Chitty’s note, 1 Russell, 427; 3 Chitty, 726; Archbold, 319; 
Roscoe, 573; 10 Am. Jurist, 261; and see Staundf. 36. By our Revised 
Statutes, (p. 732) a particular punishment is provided for perjury in a capital 
trial. The Gothic laws punished this offence with death, 4 Blk. Com. 196, 
quotes Steirnh. de jure Goth. L. 3, ch. 3. See also, D. 48, 8, 1; and Pothier’s 
Pandects, 48, 8, No. 3, by which it would seem, that in the Roman law, the 
judge also, if he were bribed, and under the influence of the bribe, improperly 
condemned a man who suffered death in consequence, was guilty of murder. 

3 This seems to be the well established doctrine of the common law. The 


distinction between destroying life by mechanical means or bodily injury, 
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But if words or signs are used, inducing to an act, which causes 
death ; as if a blind man be directed to a precipice, or a deadly 
drug be recommended, and death ensue in consequence, it is a 
killing.’ 

So where one counsels or assists another to commit suicide, and 
he does commit it, it is a killing by him who thus counsels or 


assists.” 


and by operating upon the fears or passions, appears not to be derived from 
any difference in the criminal nature of the acts, for the latter in many cases 
may show the deeper design and darker malignity, but from the difficulty in 
the latter of the proof connecting the act with the result, and the dangerous 
latitude of the opposite principle. 1 Hale, 429; 1 East, 225; 3 Chitty, 726; 
1 Russell, 425; 4 Starkie’s Ev. 514; Roscoe, 470. See P. & F. Med. Juris. 
110, note (a.) Mr. Livingston recommends the same provision in his project 
of a code, (p. 437) ; and Mr. Hume, (1 Hume, 267), states it to be the law of 
Scotland, and quotes the case of William Duff, of Braco, and others, who 
terrified a woman in childbirth, so that she died, but were yet acquitted of 
homicide. The British commissioners propose the opposite principle for the 
code of India, (ch. 18, § 294, illustration (6) ), and in a note, (App. pp. 67-8), 
defend their opinion, and attack the doctrine of Mr. Livingston, without men- 
tioning that it is also that of the common law, in an able and elaborate argu- 
ment. We give a short extract. ‘“ There will be, indeed, few homicides of 
this sort. It appears to us that a conviction or even a trial in such a case, 
would be an event of extremely rare occurrence. There would not probably 
be one such trial ina century. It would be most difficult to prove, to any 
court, that death had really been the effect of excitement produced by words. 
It would be still more difficult to prove, that the person, who spoke the words, 
anticipated from them an effect, which, except under very peculiar circum- 
stances and upon very peculiar constitutions, words would not produce. Still, 
it seems to us that these points might be made out by overwhelming evi- 
dence ; and, supposing them to be made out, we are unable to perceive any 
distinction between the case of him, who voluntarily causes death in this 
manner, and the case of him, who voluntarily causes death by means of a 
pistol, or a sword ;’’ and they put many supposed cases in illustration. 

1 Davis's Cr. Law, 94; Liv. 437; and see Evans’s C. and Freeman's C. 
above cited. The illustrations here are borrowed from Mr. Livingston. 

2 Vaux's C., 4 Rep. 44, (b); 1 Hale, 431; 1 Russell, 424-29; 4 Blk. Com. 
188; 1 Chitty, 726; Dyson's C., R. & R. 523; Bowen’s C., 13 Mass. R. 356. 
The annotator in Wheeler's C. C, 231, appears to doubt this principle, but, it 
would seem, without any ground in reason or authority. Bowen's case is at 
any rate decisive as to the common law of this commonwealth. In New 
York, the adviser is guilty of manslaughter only, (2 R. S. 661 § 7). In 
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Where the hurt done is of a dangerous character, and the efli- 
cient cause of death, although there be a predisposing habit or 
condition of body, without which it would not have been fatal, it 
is, nevertheless, a killing by means of such hurt.’ 


most of the foreign codes, he is punishable as guilty of an offence less than 
murder. 

1 Martin’s C.,5 C. & P. 128; Ramsay’s C., 1 Hume, 183; 1 Hale, 128, 
where lord Hale says that he has often heard that wise and learned judge, 
Mr. Justice Rolle, so direct ; 1 Russell, 429; Archbold, 319; Roscoe, 544-6, 
quotes Alison, 149; Davis’s Cr. Law, 94. The ruling of Hallock, B. in the 
case of Johnson, at nisi prius, York Assizes 1827, of which there is a meagre 
report in Lewin’s Crown Cases, 164, would seem to be in conflict with this 
principle. There the defendant was indicted for killing the deceased while 
in a state of intoxication by a blow, which the physician testified might not 
have produced death if the party had been sober. Hallock, B. directed an 
acquittal, observing, that ‘ where the death was occasioned partly by a blow, 
and partly by a predisposing cause, it was impossible to apportion the opera- 
tions of the several causes, so as to be able to say with certainty that the death 
was immediately occasioned by any one of them in particular.” The commis- 
sioners believe, that the doctrine thus laid down and applied to the case then 
on trial, cannot be the law. It is entirely at variance with the principle 
established by the previous authorities, and stated in the text; for it would 
be as applicable to any other predisposing cause, the infirmity of age and 
sickness, for instance, as that of intoxication. Roscoe questions the correct- 
ness of the decision, and it has nowhere, that the commissioners can sec, 
any support in reason or authority. A case, involving the same question, 
was before the supreme judicial court of this commonwealth, (Suffolk, Jan. 
1817) but the report of it (in pamphlet) does not enable us to state very pre- 
cisely, the opinion of the court. Phillips, the defendant, was indicted for the 
murder of Denegri, by striking him on the head with a loggerhead, which 
produced an inflammation of the brain, of which he died. The physicians 
agreed in their testimony, that the blow was the immediate cause of the in- 
flammation, which resulted in death; but that this inflammation was much 
increased, and perhaps rendered fatal, by the deceased’s intoxication, at the 
time of the blow, and his subsequent exposure. The court seems to have 
ruled, (see charge of Parker, C. J. p. 16), that upon these facts, there was a 
sufficient killing, and the defendant was convicted and executed. 

This question has been much discussed in other countries, and at different 
periods, and the doctrine of the text has been almost universally supported.— 
Such was the Aquilian law as to what should be deemed a killing, D. 9, 2, 7, 
§ 5; Pothier’s Pand. 9,2, No. 4; for “ that may be fatal to one, which is not 


so to another,” and it is sufficient, if the injury be mortal in the particular 
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As if one, infirm from age or sickness, die of blows which 
would have done little injury to another of ordinary strength or 
health, it is a killing by him who gave the blows.’ 


case,—so in Tittman’s Compendium of the common criminal law of Germany, 
(published in German, 1822), it is said, “* wounds may be mortal, either, first, 
generally, or secondly, only in the particular instance, according as they would 
always produce death, upon every human being, or only do so, in consequence 
of the peculiar bodily condition of the individual ; as where the imperfection 
or peculiar condition of the body, gives to the wound a greater opportunity 
to become fatal. As for example, where there is an unnatural organization or 
defective structure of the body: or a particular weakness of any internal or 
external part, as of the heart or skull; or where the fluids of the body are 
corrupted ; or where there are particular states of the body, as where the 
deceased is sick or pregnant, or of an advanced or tender age, or the stomach 
is unduly distended or the like;’’ and it is held to be equally a killing, 
whether the wound be such as produces death in the particular case, or such 
as would always and necessarily be fatal to all. See also Feuerbach’s Com- 
pendium of the common penal law of Germany, (12th ed. 1831), 208, pp. 194, 
and note (b) by Mittermaier. Similar provisions exist in most of the foreign 
codes. Thus, in that of Saxony, (promulgated March 30, 1838), it is pro- 
vided, (ch. iv. art. 120)—* In reference to the crime of killing, it is of no 
consequence to the legal adjudication of the mortality of the injury, whether 
a similar injury might not in other cases be cured by the aid of skill; whether 
the fatal event might not have been averted by the timely application of 
proper means ;—whether the injury was such as would have been, in general, 
mortal, or occasioned death in the particular instance, only by the peculiar 
state of the body of the deceased.’ So in the project of a code for the Grand 
Duchy of Baden, (by Mittermaier, 1838) part ii. title 10, § 178. “ Every in- 
jury is to be considered mortal, which has as the acting cause in the particular 
case produced death, without any distinction as to whether the fatal resuit 
might not have been, in other cases, averted by the help of art; whether even 
in the present proper means would not have prevented it ; whether the injury, 
immediately, or through other intervening causes growing naturally out of it, 
has produced the death; whether the injury would have been, in general, 
mortal, or was so in the particular instance only, on account of the peculiar 
bodily condition of the individual, or the accidental circumstances, under which 
it was committed upon him.” The same principle is contained in the Revised 
Penal Code of Bavaria, (1827) ch. xiv. art. 204; Criminal Code of the Can- 
ton of Basle, (1835) title iii. A. § 118; project of Criminal Code of Norway, 
(1835) ch. xiv. § 23; of Wurtemburg, (1836) title ii. ch. 1, art. 223; of the 
kingdom of Hanover, (1830) § 224; of the Grand Duchy of Hesse, title 32, 
art. 216, and in several others. 
' Ramsay's C.; Martin’s C., above cited. 











334 Preliminary Report of the [July, 


Where the hurt done is adequate to and does produce death, it 
is a killing by him who caused the hurt, although it appear, that, 
by the use of proper care, or more skilful means, a recovery 
might have been effected.’ 

Thus if a wound be given, which opens an artery, and the man 
die from the loss of blood, it is a killing by means of the wound, 
though by ordinary diligence in procuring a surgeon, the wound 
might have been stanched and life preserved.” 

And this is so, though the hurt be not directly, if it be naturally 
and efficiently, the cause of death. 

As if a wound, though from neglect, turn to gangrene or induce 
fever, which is the immediate cause of death, it is a killing by him 
who gave the wound.’ 

But where the hurt done is not, in itself, either directly or me- 
diately the efficient cause of death, but other positive and substan- 
tive agencies intervene ;— 

As where an injury, not adequate in itself to produce death, is 
made the occasion of death by means of injurious treatment or 
noxious medicines, it is not a killing by him, who caused the hurt.‘ 

Thus where one by violence dislocates the arm of another, and 
an ignorant pretender operates upon the arm for several days, 
and a white swelling ensues, in consequence of the operation, 
which proves fatal, it is not a killing by means of the first vio- 
lence.” 


1 Reeve's C. Kely. 26; Edgar's C. Roscoe, 573; quotes Alison, 149; 1 Bur- 
nett, 551; 1 Hale, 428; 4 Blk. Com. 197, note 30; 1 Hawk, 119; 1 East, 
344; 3 Chitty, 726; 1 Russell, 428; Archbold, 319; 1 Hume, 184; 4 Star- 
kie’s Ev. 1; Wheeler, C. C. 264; Greene’s C. Ashmead’s R. 289; Davis, Cr. 
L. 94; Liv. 437. 

2 1 Hume, 184, Edgar’s C. above cited; Roscoe, 575. 

3 1 Hale, 428; Reeve’s C. above cited; | Russell, 428 ; Archbold, 319. 

4 See citations in note, 1, supra. This part of the principle is somewhat 
ambiguously stated by the different authors and judges, and with many varia- 
tions in phraseology. We have not followed either of them literally, but 
have endeavored to extract from a consideration of all, the true doctrine of 
the law, having regard as well to the reasonableness of the rule, as the au- 


thority by which it may appear to be supported. 
5 Macowan’s C. Roscoe, 573. 
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So if death be owing to any incidental and supervening mis- 
fortune, which could not have been foreseen, having an accidental 
and remote connection only with the hurt, it is not a killing by 
means of such hurt.’ 

‘Thus where one, on account of a wound given, is sent to a hos- 
pital, where he takes the erysipelas by infection and dies of it ;— 
here, though he would not have gone to the hospital, and so taken 
the erysipelas, but for the first injury, yet it is no killing by him, 
who gave the wound.’ 

So where one strikes another, injuring him seriously but not 
mortally, and the latter is in consequence placed upon a table or 
stool for examination, and he accidentally falls from the table or 
stool and dies in consequence of the fall, it is not a killing by the 
first.” 

But where no agency, excepting such as occurs in the natural 
course of things, and has its efficacy by reason of the hurt, or the 
act of him, who gave it, intervenes between the hurt and the 
death, it is otherwise :— 

As where robbers give a wound to one, not mortal under com- 
mon circumstances, and leave him disabled from the injury by 
the road-side, exposed to the cold, and the wound is thus made 
fatal, it is a killing by the robbers.‘ 

No person can be adjudged, by any act or omission, to have 
killed another, unless death ensue within a year and a day from 
the hurt done; in the computation of which period of time, the 
whole of the day on which the hurt was done, is included.’ 


1 Wrigley’s C. Lew. C. C. 171; Campbell’s C. Roscoe, 575; quotes Alison, 
347. 

2 Campbell’s C. above cited. 

3 Wrigley’s C. above cited. 

4 Caldwell’s C., Burnett, 552, in Roscoe, 576. 

53 Inst. 53; 1 Hawk, ch. 31, §9; 1 East, 343-4; 1 Russell, 428; 4 Blk. 
Com. 197 ; 3 Chitty, 726; 2 Deacon, 899; Davis, Cr. L. 95. The reason of 
this rule arises from the danger of connecting, as cause and effect, events, 
remote from each other in point of time. 

The commissioners have not thought it necessary, either here or in any 
other part of the’code, to introduce any particular rule, as to the proof of what 
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is called the corpus delicti, i. e., the proof of the fact of the killing. The law 
fixes the rules, as to the competency of evidence, but what ought to be consid- 
ered sufficient proof in any given case, is generally matter of fuct to be decided 
by the jury, in each instance, on its own circumstances, rather than of posi- 
tive, legal, regulation. Some writers suppose that the finding of the body of 
the deceased, is the only sufficient evidence of the fact of the killing. 

Lord Hale, with that humanity which is one of the best elements of his 
truly great character, and which nobly distinguishes him among the great 
criminal lawyers of England, says (2 Hale, 290) “I never would convict 
any person of murder or manslaughter, unless the fact were proved, or at least 
the body found,” and he cites two cases of persons convicted on circumstantial 
evidence, of the murder of others, who were supposed to be dead, but after- 
wards proved to have been living. The case of the Bournes, of Manchester, 
Vt., convicted on circumstantial evidence and their own deliberate confes- 
sion, of the murder of Colvin, who, it is said was proved to have been living, 
(Bennington county, Oct. 1819,) is of the same character, and has often been 
referred to, in illustration of the danger of such convictions. The passage 
from lord Hale is copied without remark by Blackstone, 4 Com. 358; Dea- 
con (1 vol. 442) and Chitty speaks of it (1 Chitty, 563) as “a good general 
rule.’ Russe]] quotes it, and adds, (1 Russell, 473) “ But this rule it seems 
must be taken with some qualifications ; and circumstances may be sufficiently 
strong to show the fact of the murder, though the body has never been 
found.’ See also Archbold, 124.. 

In Hindmarshe’s case, (2 Leach, 571) the prisoner, a sailor, was charged 
with having killed his captain with a club, and thrown him overboard, at sea. 
Garrow, for the prisoner, claimed his acquittal, on the ground that there was 
no proof of the death of the captain, and mentioned a case as having been 
tried before Mr. J. Gould, where the two prisoners were seen to strip a child 
and throw it into the dock, and its body was not afterwards seen. The 
learned judge observed, that it was possible “the tide might have carried out 
the living child,” and the jury upon this ground acquitted the prisoners. 

The court in Hindmarshe’s case admitted the general rule stated by Gar- 
row, but according to the report, left it to the jury to find whether the 
deceased was not dead, before his body was cast into the sea. They convicted 
the prisoner, and all the judges approving the conviction, he was executed. 

The opinion of Gould, J., in the case stated by Garrow, (and his statement 
is the only authority for the case) might have been influenced by the allega- 
tions of the indictment, as to the place and manner of the death ; for the judge 
does not intimate that there was not evidence of the death of the child, to go 


to the jury, but the ground seems to have been that there was not sufficient 
evidence that it died “in the dock,” (as the allegation probably was,) “ as the 
tide, which ebbed and flowed there, might have carried out the living infant.” 
(See 1] Russell, 463, note 1.) In the other case also, the ruling might have 
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2. THE KILLING MUST BE OF A HUMAN BEING. 


Any one, belonging to the human species, alive and in being, of 
whatever age or condition, may be the subject of murder,' though 


depended upon the pleadings. In neither is any general doctrine so laid 
down in the report, that much reliance can be placed upon it. 

There have been three cases certainly before the circuit court of the U. 8. 
for the district of Massachusetts, of trials for murders on the high seas, where 
this supposed principle has been disregarded or denied by the court. (The 
case of Williams and others, tried Dec. 1818, and reported in pamphlet ; 
Freeman's C. 4 Mason's R. 505; and the very recent case of Gibert and 
others, (the pirates) 2 Sumner’s Reports, 19. 

In the last mentioned case, Mr. Justice Story said, “This proposition ” 
(that a conviction cannot take place, where the body is not found) “ cannot 
be admitted as correct, in point of common reason, or of law, unless courts of 
justice are to establish a positive rule to screen persons from punishment, who 
may be guilty of the most flagitious crimes. In the case of murders com- 
mitted on the high seas, the body is rarely, if ever, found: and a more com- 
plete encouragement and protection for the worst offences of this sort could 
not be invented than a rule of this strictness. It would amount to a universal 
condonation of all murders committed on the high seas.” The same reasoning 
would apply, where the murderer burnt or otherwise destroyed the body. 

Starkie says, (4 Starkie, 944,) “ Although it be certain, that no conviction 
ought to take place, unless there be most full and decisive evidence as to the 
death ; yet it seems that actual proof of the finding of the body is not abso- 
lutely essential, and it is evident, that to lay down a strict rule to that extent 
might be productive of the most horrible consequences.” 

Professor Davis, also, in his work on the criminal law of Virginia, (p. 92) 
bears most decided testimony against the rule. 

Upon the whole, the commissioners are of opinion, that the proposition of 
lord Hale, certainly as it has been generally understood, has not been estab- 
lished as an inflexible principle of law, and that it would be unsafe to adopt a 
rule as applicable to all cases, which is fitted only for a class of them, how- 
ever large, and which would exempt from punishment every murderer, who 
should conceal or destroy the murdered body. Undoubtedly, in many cases, 
the fact, that the body has not been found, would have and ought to have a 
decisive influence , inothers,as where one already rendered helpless, but still 
living, is thrown into the sea, it would have, probably, little weight ; but in all, 
the question of what is sufficient evidence to prove the death, (and it must be 
established beyond all reasonable doubt) should be left, without the restraint 
of artificial rules, to the understandings and consciences of the jury. 

1 1 Hale, 428; Archb. 319; 3 Inst. 49; Feuerbach’s Comp. (12 edit. 1836) 
§ 207. 
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he be an idiot or insane person,’ an alien enemy,’ convicted of a 
capital crime,’ or struck with a mortal disease.* 

The life, which is destroyed, must be complete by the birth of 
the person deprived of it.’ 

A child, in its mother’s womb, is not in being, nor is it born, so 
as to be the subject of murder,’ until its whole body is brought into 
the world,’ and it has an independent circulation. 

But if a child be born alive, and then die in consequence of po- 
tions administered or violence done, before its birth or during its 
birth, it is the killing of a human being.’ 


* Daft Jamie’s C., 1 Hume, 275. 

? 1 Hale, 433; Inglis’s C., 1 Hume, 275; Maxwell's C., ib. 

3 Bowen's C., 13 Mass. R. 356; in this case the deceased was to have been 
hung the next day. Vin. Abr. Murder, B. 3. 

4 Martin’s C.,5 C. & P., 128; Jean Ramsay’s C., 1 Hume, 267. 

5 Livingston, 346; 1 Hale, 433; Roscoe, 565; Davis’s Cr. Law, 97, and 
authorities, infra. 

6 The law was formerly otherwise. Bracton said that it was murder, to 
destroy a child in the womb of the mother, if it was formed, and especially if 
it had quickened there ; and the contemporary writers support the same opin- 
ion, (Bracton 1,3 f; Fleta, B. 1, ch. 23, § 10, 11, 12,) although the contrary 
is now well settled in conformity with the statement in the text. See cita- 
tions in note *.) The question seems to have been much discussed by the phi- 
losophers and lawyers of Rome, (Poth. Pand. 48, 8, No. 5,) as it has also been 
by the writers of the common law of the continent of Europe. Tittman’s 
Compendium, § 145. And the better opinion would seem to have been, with 
both, that the destruction of a child in the mother’s womb, after it had quick- 
ened there, was the killing of a human being. 

7 Enoch’s C. 5 C. & P. 329; Brain’s C.6C. & P. 344. 

8 Pulley’s C.5 C. & P. 539. 

® The commissioners have here stated the common law as they believe it 
to exist. There are no cases in the American, and but two, which they find 
in the English books upon the subject. The earliest is a case before sir G. 
Scrope, reported in the Year books, (1 Edw. 3, 23, pl.18.) See it in full, 24 
Eng. C. L. Reps. 447, note (a). There the defendant had beaten a woman, 
pregnant with two children. One of them was dead born; the other was 
born alive, and baptized, but died two days after the injury, in consequence 
(as was charged) of the beating of its mother before its birth. The judges 
held that the defendant was not guilty of a felony, (murder or any homicide) 
but of a misdemeanor only. 

The doctrine of this case is maintained by lord Hale, (1 Hale, 443,) and sir 
Geo. Staundford, (Staund. 21). But lord Coke denied it to be the law, and 











1839.] Criminal Law Commissioners of Massachusetts. 339 


insisted “if a child be born alive, and dieth of the potion, battery or other 
cause, which happened before its birth, it may be murder,” (3 Inst. 50-1,) and 
quotes Bracton, who goes,as we have seen, much further, (see note ®), he 
maintaining that it may be murder to destroy a formed child in the mother’s 
womb, certainly if it have quickened there. In Gould, 176, pl. 110, Coke, Fen- 
ner and Popham, Js., are said to have ruled, that if one “beat a woman great 
with child, and after the child is born living, but hath signs and bruises on 
his body, received by the said battery, and after die thereof, this is murder 
(homicide), and the difference is where the child is born dead, and where it is 
born living, for if it be dead born, it is no murder (homicide), for non constat 
whether the child were living at the time of the battery or not, or if the battery 
was the cause of the death.”’ 

The opinion of lord Coke has been followed, by nearly all the later writers 
upon the criminal law, and the authority of the case in the Year-books has 
been for a long time much impaired, if not entirely overthrown. 1 Hawk. 
ch. 31, § 16; 4 Blk. Com. 198; 1 East, ch. 50, § 14; 3 Chitty, 727; Arch- 
bold, 320; 1 Russel, 424, and note ; Roscoe, 505; Davis’s J. 311. 

A very recent case in England has removed all doubt as to the common 
law of that country.—(Senior’s C., Moody’s C, C. 344.) Joseph Senior was 
convicted of manslaughter (homicide) before Bolland, B., at the Chester spring 
assizes, 1832, for inflicting a wound upon a child, during its birth, but before 
it had breathed, and while it was still in ventre sa mere. The case was after- 
wards submitted to the twelve judges, who unanimously held the conviction 
right. 

The commissioners find that child-murder, and especially the killing of 
illegitimate children, has been the subject of particular provisions in many 
of the foreign codes, the killing during birth, and within twenty-four hours 
afterwards, being put on the same ground and punished as an offence less 
than murder. They do not find, however, any provision as to the death of a 
child, after birth or twenty-four hours after birth, on account of an injury 
previously received, 

The books of the Scottish law, so abundant in illustration of most of the 
principles relating to murder, contain, so far as the commissioners know, no 
cases upon this point. Hume quotes the doctrine from Hawkins, and adds, 
“but it is difficult to imagine (and no more needs be said in such a ease,) 
that in these circumstances, a decisive proof can be obtained of the true cause 
of the death of the child.” It will be seen also, that the difficulty of proof 
had great weight with lord Hale and sir George Staundford. 


3. THE KILLING MUST BE UNLAWFUL. 


Every killing of a human being, which, &c. 


To ascertain what constitutes murder, it remains to be explained what is an 
“ ynlawful,”’ and what a “ malicious’”’ killing. 
OY; 
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ART. I11—SKETCHES OF ENGLISH JUDGES.—NO. 2. 


Tuomas Ecerton was the son of sir Richard Egerton, of 
Ridley in Chester, by Alice, daughter of Sparke, and 
was born in that county about the year 1540. At the age 
of sixteen he was admitted a commoner of Brazen-nose col- 
lege in Oxford, and removed from thence, in 1559, to Lin- 
coln’s Inn, where he studied the law with equal assiduity 
and success, and acquired soon after his appearance at the 
bar, the highest distinction as well for his eloquence as for 
his professional learning. Many years elapsed before he 
became a public officer, for he sought not for patronage, and 
abhorred intrigue. At length, on the 28th of June, 1581, 
Elizabeth appointed him her solicitor-general, and he re- 
mained in that office without further promotion, till the 2d 
of June, 1594, when he was placed in that of attorney. 
On the 10th of April, 1596, he was raised to the place of 
master of the rolls, and on the 6th of the following month 
to that of lord keeper, on the sudden death of sir John 
Puckering. 

It seems well established, that he owed this elevation to 
the queen’s sole favor, and that it was beheld by the people 
with the highest approbation. Nature, which had endowed 
him with all the grand principles whereon to form a states- 
man, had given him also dispositions which tended to ren- 
der him unfit for that character. His perfect integrity, and 
the frank simplicity of his mind and heart, were ill suited 
to the practice of those artifices and frauds, which exalt 
the fame of the politician, while they ought to degrade that 
of the man. It is perhaps owing to this circumstance, that 
we know but little of his diplomatic negotiations, although 

‘it was the fashion of the time to entrust them mostly to 
eminent lawyers. In 1598, the lord keeper was in com- 
mission for treating with the Dutch in order to lessen the 
charge of the war with Spain, and with lord Buckhurst 
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and others, signed a new treaty at London, with the am- 
bassadors of the states, whereby the queen was relieved 
from the payment of no less than £100,000 per annum, be- 
sides gaining other advantages. In 1600, he was again in 
commission with the lord treasurer, Buckhurst, and the 
earl of Essex, for negotiating affairs with Denmark, and 
once more, towards the conclusion of his life, for the surren- 
dering the cautionary towns into the hands of the states- 
general. 

It is probable, however, that he was strictly the keeper 
of the queen’s conscience, and that such of her affairs as 
could be submitted to the regulation of unmixed wisdom 
and honor, were directed solely by his advice. Strictly of 
that nature was the mediation which Elizabeth secretly 
entrusted to him, by which she vainly sought to shield the 
amiable and frantic Essex against his own rage. The 
lord keeper and Essex lived in the strictest friendship and 
confidence. ‘Their dispositions to common observers seemed 
to be dissimilar almost to opposition, but the perfect honesty 
of their hearts, that sublime principle, compared to which 
the petty differences of character among men will be found 
to be little more than habits, had bound them in a firm 
union. ‘This friendship, which on the part of the lord 
keeper was constantly interposed to bring Essex to a just 
sense of his duty, and the queen to a dispassionate consid- 
eration of his merits and infirmities, which enabled him to 
submit, with a patience and magnanimity only equaled by 
Essex’s madness, to the indignity and danger of being 
locked up by that nobleman in Essex house, which he 
had visited unprotected with conciliatory proposals from 
the queen, exposed to the fury of an infatuated mob, by 
which his life was every moment threatened,—this friend- 
ship was terminated but by the stroke under which the 
earl soon after fell on the scaffold. 

Upon the accession of James, he tendered his resignation 
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of the great seal, May 3d, 1603, but was with the most 
flattering expressions on the part of the king, commanded 
to retain it. On the 19th of July following, James, not by 
the customary warrant, but by a notice, as is said, in his 
own hand writing, bestowed on him the title of baron 
Ellesmere “ for his good and faithful services, not only in 
the administration of justice, but also in council to the late 
queen and to himself.” His patent for that honor was 
dated on the twenty-first of the same month, and on the 
twenty-fourth his great office was dignified by the more 
splendid style of lord high chancellor. Towards the end of 
that year he presided at the trials of lords Cobham and Grey, 
and in the next was one of the commissioners for the 
union of Scotland to England, which was then ineffectually 
attempted. In 1605, he was appointed high steward of the 
city, and in 1610 elected chancellor of the university of Ox- 
ford, in which character he opposed his authority with an 
earnest, but well-tempered zeal, and with the strictest im- 
partiality, against the popish and puritan parties, which in 
his time had attained to a great, though unequal, ascend- 
ancy in that body. The church of England never had a 
truer son, nor learning a more earnest friend ; those there- 
fore, who rose by his means, were generally as much dis- 
tinguished by their orthodoxy as by their erudition. Among 
the many who shared his favor, the most remarkable were 
Bacon and Williams, the one selected from the law, the 
other from the church, and each of these filled at length the 
exalted seat, which had been so long and so worthily held 
by their venerable patron. 

The peace of lord Ellesmere’s latter days was somewhat 
clouded by an attack on the jurisdiction of his court, which 
was indirectly encouraged by the great chief justice Coke, 
rather as it should seem, from a natural turbulence, and 
busy restlessness of temper, than from any particular im- 
pression of malice or envy. The cause, progress, and ter- 
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mination of this difference are narrated in the following 
words by Arthur Wilson, in his life of James, and the 
account is too curious to be omitted in this sketch. 

‘A little before this time,’ (in the autumn of 1615) 
‘there was a breach between the lord chief justice Coke 
and the lord chancellor Ellesmere, which made a passage 
to both their declines. Sir Edward Coke had heard and 
determined a cause at the common law, and some report 
there was juggling in the business. 'The witness that knew, 
and should have related, the truth, was wrought upon to be 
absent, if any man would undertake to excuse his non- 
appearance. A pragmatical fellow of the party undertook 
it; went with the witness toa tavern; called for a gallon 
pot full of sack ; bade him drink; and so leaving him, went 
into the court. ‘This witness is called for as the prop of the 
cause. ‘Ihe undertaker answers, upon oath, that he left 
him ‘in such a condition that if he continues in it but a 
quarter of an hour he is a dead man.’ This, evidencing 
the man’s incapability to come, decided the matter so that 
it lost the cause. The plaintiffs, that had the injury, bring 
the business about in chancery. The defendants, having 
had judgment at common law, refuse to obey the orders of 
court; whereupon the lord chancellor, for contempt of the 
court, commits them to prison: they petition against him 
in the star-chamber: the lord chief justice joins with them ; 
foments the difference; threatening the chancellor with a 
premunire: the chancellor makes the king acquainted with 
the business, who sent to sir Francis Bacon, his attorney 
general; sir Henry Montague, and sir Randolph Creeve, 
his serjeants at law ; and sir Henry Yelverton, his solicitor ; 
commanding them to search what precedents there have 
been of late years wherein such as complained in chancery 
were relieved, according to equity and conscience, after 
judgment at common law. These being men well versed 
in their profession, after canvassing the matter thoroughly, 
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returned answer to the king that there had been a strong 
current of practice and proceeding in chancery after judg- 
ment in common law, and many times after execution, con- 
tinued since Henry the Seventh’s time to the lord chancellor 
that now is, both in the reigns seriatim, of the several kings, 
and the times of the several chancellors, whereof divers 
were great learned men in the law; it being in cases where 
there is no remedy for the subject by the strict course of the 
common law, unto which the judges are sworn.” —‘ This,” 
(continues Wilson), “satisfied the king; justified the lord 
chancellor; and the lord chief justice received the foil, 
which was a bitter potion to his spirit.” The matter ter- 
minated in Coke’s utter disgrace. 

On the 3d of June, 1616, a commission was issued to 
the archbishop of Canterbury, and others of the council, to 
inquire who who were the authors of calling the chancellor 
into question of premunire ; and on the third of the follow- 
ing October, the lord chief justice was cited, says Camden, 
in his Annals of King James, before the chancellor; dis- 
missed from his office; banished Westminister hall; and 
further ordered to answer some matters contained in his 
reports. ‘The truth is, that James the more readily sided 
with the chancellor in this affair, because Coke had of late 
spoken too freely of the prerogative. He had said publicly 
in his court, glancing at some recent instance of royal inter- 
ference, “ that the common law of England would be over- 
thrown, and the light of it obscured.” The puisne judges 
also had indulged in the use of similar censures on different 
occasions, and the king now summoned them to his pres- 
ence; reprimanded them severely: and required them to 
crave his pardon on their knees, to which all of them sub- 
mitted except the chief justice, who steadfastly refused. It 
is but candid to confess that this humiliation was exacted 
with the chancellor’s concurrence, and was performed in 
his presence. 
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On the 24th of May, lord Ellesmere, who had attained 
his seventy-sixth year, presided as lord high steward on the 
trials of the earl and countess of Somerset for poisoning sir 
Thomas Overbury. It has been said that he positively 
refused to affix the seal to the pardon so unjustly granted to 
them by James; but it is scarcely credible that he who 
could advise, or at least silently witness, so undue an exer- 
tion of the royal prerogative as has been just now mentioned, 
would have resisted, as it were in the same hour, that exer- 
cise of it, which has been in all ages implicitly allowed. 
Soon after this period he rapidly declined. In the autumn 
of 1616, he solicited James, by an affecting letter, to accept 
his resignation, which being kindly refused, he repeated his 
request by a second. ‘The king and prince flattered him 
by entreaties to retain his office, and on the 7th of Novem- 
ber in that year, he was advanced to the dignity of vis- 
count Brackley. At length, on the third of the following 
March, James, in a visit to him on his death-bed, received 
the seal from his hand with tears. He survived only till 
the fifteenth, when sir Francis Bacon, the new lord keeper, 
waited on him to notify the king’s intention to create him 
earl of Bridgwater. He was buried at Dodleston, in 
Cheshire. 

“It may not be too much to say,” adds Mr. Lodge in 
conclusion, ‘ that for purity of reputation this great man’s 
character stands distinguished from those of all other pub- 
lic ministers of this country in all ages; while for wisdom 
in council, profound knowledge of the laws, and general 
learning, he has seldom been excelled. Hacket, in his life 
of archbishop Williams, says that he was a man ‘ qui nihil 
in vité nisi laudandum aut fecit, aut dixit, aut sensit, for 
his domestic life was as exemplary as his private conduct. 
His attention to the extra-judicial duties of his high office 
was not less sedulous and constant than to the causes in 
his court.” Three professional tracts from his pen are in 
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print. His speech in the exchequer chamber, in the case 
of Colvil of Culross, usually called the case of the Postnati, 
published in 1609: “ The Privileges and Prerogatives of 
the High Court of Chancery,” in 1641, and ‘ Certain Ob- 
servations concerning the office of Lord Chancellor,” in 
1651. But his great work, if it yet exists, remains in 
manuscript—four treatises—on the High Court of Parlia- 
ment; the Court of Chancery; the Star Chamber; and the 
Council Board. These, in his last hours, he gave to his 
chaplain, Williams, who some years after presented them to 
the king. 

Francis Bacon was the younger of the two sons of sir 
Nicholas Bacon,' keeper of the great seal under queen 
Elizabeth. He was born at York House, in the Strand, on 
the 22d of January, 1561, and educated under the care of 
Whitgift, afterwards primate in Trinity College, Cambridge, 
of which he was entered at the age of twelve years. It 
should seem that it was not the intention of his parents to 
devote him to the profession of the law, for soon after he 
had left the university, he went to Paris with sir Amias 
Powlett, and lived in the house of that minister during his 
embassy, on the affairs of which he was at least once des- 
patched, to communicate personally with the queen; but 
his father having been prevented, as is said, by a sudden 
death, in 1579, from making the provision intended for 
him, he returned and enrolled himself a member of the 
society of Gray’s Inn. Here he studied the common law 
with the closest application, and relaxed his giant mind 
by laying the foundation of his philosophy. He remained 
long at the bar undistinguished, but by his talents and elo- 
quence, and by the extensive practice to which they had 
conducted him; nor was it until 1588, that he obtained 
even the degree of counsel to the queen, for he had culti- 


' See Am, Jur. vol. 17, p. 330. 
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vated a strict intimacy with Essex, the uniform rival, and 
indeed enemy, of his powerful relations, the Cecils, who 
therefore, in a great measure denied him their patronage. 
The reversion of the registership of the star-chamber they 
did give him, and it was an office of considerable emolu- 
ment, but this was probably the only instance of their favor 
ever extended to him, and the fruits of it he did not reap 
until some twenty years after in the succeeding reign. 

In the year 1596, the office of solicitor general becoming 
vacant, Essex and his friends exerted themselves to the 
utmost to place him in it. ‘They were unsuccessful, and 
Essex, with the romantic generosity and grandeur of heart 
which distinguished him, bestowed upon Bacon as an alle- 
viation of his disappointment, Twickenham Park, including 
a highly ornamented mansion, celebrated for its pleasure 
grounds, which had obtained the name of the “ garden of 
paradise.” Yet, it is painful to relate, that some years 
after, when his unhappy benefactor was arraigned, Bacon 
not only pleaded against him at the bar, but at length pub- 
lished a declaration of his treasons by way of justifying his 
execution. ‘This ingratitude was universally execrated ; 
Bacon was even threatened with assassination, and the 
stain he had cast upon himself was so glaring, that he failed 
at that time to receive the sordid reward at which he had 
aimed; for Elizabeth’s ministers, to whom he had thus 
sold himself, ventured not to admit him publicly into their 
councils. 

Under James, however, whose love for learning was 
greater than for morals, his exertions were more successful. 
His rewards for services rendered the monarch, whose con- 
fidential agent he was in the house of commons, while he 
had the address to persuade that body of his entire inde- 
pendence and great political worth, are supposed to have 
been considerable. In 1607, he was appointed solicitor 
general, and on the 27th of October, 1613, he obtained the 
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post of attorney general; and such was the esteem in which 
he was then held, that he was allowed to take his seat in 
parliament, although it was conceived that by reason of 
his office he had no right to it, as being attendant on the 
house of lords; “‘but this favor was granted him purely out 
of respect to his person, and the services he had formerly 
rendered the country in that house, namely, the com- 
mons.” 

Soon after that period, the memorable George Villiers first 
appeared at court, and Bacon, who was the foremost of the 
flatterers of his youth and inexperience, and whose import- 
ance as a councillor to his own welfare, Villiers had the 
prudence to discern, soon felt the beneficial influence of 
that powerful favorite. On the 9th of July, 1616, the king 
received Bacon into the privy council, a distinction which 
it was not usual to bestow upon attorneys general; on the 
3d of March, 1617, O. S., delivered the great seal to him; 
and on the 4th of January, in the succeeding year, exalted 
him to the degree of lord high chancellor. It was not, 
however, upon the exertions of his patron alone that Bacon 
relied for his advancement. His consummate policy in the 
pursuit of his own interests is almost without a parallel. 
The letter, which may be found in his works, soliciting 
the king to promote him to the office of lord keeper, fur- 
nishes a curious instance of the craft with which he ad- 
vanced his own cause, and undermined the pretensions of 
others, solely by appealing to the ruling foible in his mas- 
ter’s regal character—namely, the jure divinuwm nature of 
the prerogative. In this letter, after setting forth that his 
father had the place, which was some “civil inducement” 
to his desire, and chiefly, because the chancellor’s place, 
after it went to the law, was ever conferred upon some of 
the learned counsel, and never upon a judge,—for that 
Audley, was raised from a king’s sergeant; his father (sir 
Nicholas Bacon) from attorney of the wards; Bromley from 
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solicitor ; Puckering, from queen’s sergeant; Egerton, from 
master of the rolls, having newly left the attorney’s place ; 
he proceeds: ‘‘ Now I beseech your majesty let me put you 
the present case truly. If you take my lord Coke, this will 
follow ; first your majesty shall put an over-ruling man 
into an over-ruling place, which may breed an extreme; 
next you shall blunt his industry in matter of finances, 
which seemeth to aim at another place; and, lastly, popu- 
lar men are no sure mounters for your majesty’s saddle. 
If you take my lord Hobart, you shall have a judge at 
the upper end of your council board, and another at the 
lower end, whereby your majesty will find your preroga- 
tive pent; for, though there should be emulation between 
them, yet, as legists, they will agree in magnifying that 
wherein they are best. He is no statesman, but an econo- 
mist wholly for himself, so as your majesty, more than an 
outward form, will find little help in him for the business. 
If you take my lord of Canterbury, I will say no more but 
the chancellor’s place requires a whole man, and to have 
both jurisdictions spiritual and temporal in that height is fit 
only for a king. For myself, I can only present your 
majesty with gloria in obsequio,” &c. 

On the 11th of July, 1618, Bacon was created baron of 
Verulam, in the county of Herts, and on the 27th of Janu- 
ary, 1620, viscount St. Alban. He had now become the 
chief director of the affairs of state. James, with all his 
vanity, was still conscious of the superior wisdom of his 
great adviser, and submitted most matters to his judgment 
and decision ; while a mixture of friendship, veneration and 
deference to age and long experience, had brought the 
warmth and the caprice of Buckingham, by whom so much 
was governed, in a great measure under his control. 

It was natural that elevation so distinguished as that 
which Bacon had attained should produce more than ordi- 
nary envy, and aggravate the feelings of his enemies who 
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were numerous and powerful. Among the most implacable 
may be ranked sir Edward Coke, with whom he had main- 
tained for many years constant rivalry and warfare, and 
whose influence swayed the opinions of a multitude. The 
attachment to Buckingham, which Bacon had invariably 
displayed, involved him also in the unpopularity and jeal- 
ousy with which that favorite was now surrounded, and 
the various judicial decrees which he had to pronounce 
tended greatly to increase the number of his enemies. For 
the private interests of many individuals in the court and 
state were affected by them. His downfall had been hope- 
lessly desired by thousands, when the house of commons in 
the parliament which met on the 30th of January, 1620, 
only three days after his reception of the new dignity of 
viscount, appointed a committee to inquire into the conduct 
of the courts of justice, which, on the 15th of March, 1620, 
O. S., reported against him two charges of the grossest cor- 
ruption. It was fully proved that he had accepted large 
bribes from two suitors in chancery, and the turpitude of 
the offence seemed to acquire a deeper dye from the exceed- 
ing necessity of the parties, one of whom had been forced 
to mortgage an estate to furnish the requisite sum, and the 
other to borrow miserably from an usurer. 

On the motion of sir Edward Coke, the business was 
transferred to the house of lords, to whom Bacon, who was 
or feigned to be very ill, sent an expostulatory letter. ‘They 
answered him with respect and tenderness, and even mani- 
fested an inclination to believe him innocent; but on the 
very next day new complaints were made to them by the 
house of commons, in which more than twenty instances 
were cited of his having taken bribes, amounting to many 
thousand pounds, and the lords appointed a select committee 
to take the whole into most serious consideration. James, 
who is said to have lamented his wretched degradation, 
even with tears, admitted him to a long audience, and even 
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procured a short recess of parliament, to delay if not to 
avert his danger, but this temporary expedient only served 
to aggravate the evil, and increase the public clamor. With 
the hope of evading a minute inquiry, the humbled culprit 
addressed a submissive letter to the house of lords, in which 
he exerted all his great eloquence, to induce them to content 
themselves with merely depriving him of his high office. 
They insisted however very properly upon a distinct con- 
fession respecting each article of bribery and corruption 
with which he was charged, and the chancellor confessed 
his guilt with regard to most of the twenty-three articles of 
corruption exhibited against him, whilst he extenuated 
some, and again appealed to the mercy of the house. Upon 
being asked whether the confession which had been read 
was written by his own hand, he replied, ‘It is my act, 
my hand, my heart; I beseech your lordships to be merciful 
to a broken reed.”’ He was deprived the next day of the 
great seal: and on the 3d of May, having in the meantime 
been summoned to attend the house, which he declined on 
the score of illness, the peers, in the simple form of an 
answer to the house of commons, then standing at their bar 
to demand judgment against him, sentenced him to a fine 
of forty thousand pounds; to be imprisoned in the tower 
during the king’s pleasure; and to be for ever incapable of 
holding any public office, or of sitting in parliament. 

His confinement was short. 'The king, still anxious to 
receive his counsels, renewed a personal intercourse with 
him, and the 12th of the following October, signed a war- 
rant remitting the whole of his sentence, except the par- 
liamentary prohibition, from which also he was relieved 
towards the close of his life. He retired, loaded with debt, 
and unable to practise frugality, and such indeed were his 
necessities that he condescended to sue for the office of pro- 
vost of Eton college, and suffered the chagrin of a refusal. 
These necessities, however, would appear to have had their 











352 Codification and Reform of the Law. [July, 


origin, not in lord Bacon’s actual destitution, for his income, 
even after his disgrace, was for that period considerable, 
amounting, from various sources, to about £2,500; but he 
lived with a magnificence and splendor which had no 
bounds. 

In the midst of bodily infirmities, occasioned by intense 
study, multiplicity of business, and above all by mental 
anxiety and distress, lord Bacon pursued his philosophical 
researches to the last, and even perished in the cause to 
which during his whole life he had been so fondly devoted. 
In the winter of 1625, his health and strength were much 
impaired ; but in the following spring he took an excursion 
into the country for the purpose of making experiments on 
the preservation of bodies. Having exposed himself impru- 
dently to noxious effluvia, he was suddenly seized with 
indisposition so severe as to compel him to stop at the earl 
of Arundel’s house at Highgate. Here, after a week’s 
illness, he expired on the 9th of April, 1626, in the sixty- 
sixth year of his age. Ina letter addressed to the noble- 
man in whose house he died, he compares himself to the 
elder Pliny, who lost his life by approaching too near to 
Mount Vesuvius during an eruption. He was buried in the 
chapel of St. Michael’s church within the precincts of Old 
Verulam. Lord Bacon was married about the year 1607, 
to Alice, the daughter of Benedict Barnham, an alderman 


of London, by whom however he left no issue. 
G. A. M. 


ART. IV.—CODIFICATION AND REFORM OF THE LAW.—NO. 7. 


A.tTHoucGH we have insisted upon the importance of various 
reforms in the law, and dwelt upon the necessity (becoming 
every year more urgent) of bringing its rules and _ princi- 
ples, from appalling tomes which defy the labor of man, 
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within a reasonable compass, we are not insensible of the 
difficulty of the attempt. It should be a work of time, and 
accomplished with due consideration, and the sages of the 
law, men of age, ability and experience, should be engaged 
in the task, together with those who might reasonably look 
forward with the hope of witnessing its termination. A 
crude and hasty fulfilment of the duty would be worse 
than useless, injurious to the public, and disgraceful to the 
individuals concerned. 

Great consideration would be demanded, with a far ex- 
tended view of consequences, resulting from individual 
cases, or bearing upon kindred subjects. And every prin- 
ciple adopted should be fully and gravely discussed. The 
danger of hasty legislation is well illustrated in one of the 
provisions of the Revised Statutes of the state of New York. 
We allude to that which abolishes uses." 

It is well understood, that a remainder limited after a 
conditional estate is void, because the effect of a condition 
is not, when broken, proprio vigore, to determine the par- 
ticular estate, which may continue at the election of the 
grantor. Such a remainder after a conditional estate in 
a use, however, as also in a devise, would be good. The 
object of the revisers of the New York statutes was to pro- 
vide for the validity of the remainder thus limited in all 
circumstances : they therefore introduced a clause providing 
as follows: ‘‘ A remainder may be limited on a contingency, 
which in case it should happen will operate to abridge, or 
determine the precedent estate, and every such remainder 
shall be construed a conditional limitation, and shall have 
the same effect as such a limitation will have by law.” 
They also provided for the abolition of uses. Chancellor 
Kent, in the second edition of his Commentaries,’ noticed 
the above clause as designed to make remainders valid as 


1 1 Revised Statutes, page 727. 2 Vol. iv. p. 128, in note. 
VOL. XXI.—NO. XLII. 23 
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conditional limitations, after a particular estate determinable 
upon condition. Ina former article’ we referred to the note 
of the learned chancellor as clearly erroneous. We consid- 
ered the statute as “merely declaratory of the common 
law, which undoubtedly is,? that a remainder, whether 
termed such or a contingent limitation, or improperly as in 
this statute a conditional limitation, shall take effect on the 
happening of a contingent event, which puts an end to the 
precedent estate.” 

In the third edition of his Commentaries, chancellor Kent 
admits the soundness of our construction, and adopts our 
statement of the existing law in the state of New York as 
correct. 

It would therefore seem to follow, that the framers of the 
New York statute, if they have succeeded in effectually 
abolishing uses, have destroyed the only means by which a 
remainder after a conditional estate could be effectually 
limited. If such is the result, it is indeed remarkable. 

The authors of the statute in question industriously 
aimed to render such a remainder valid, after a condition 
in all common law conveyances, but they failed, as unskil- 
ful devisors sometimes fail, because their particular intent 
was inconsistent with the general law that a condition, 
when broken, renders an estate voidable only, and not ab- 
solutely void. In all grants where remainders are limited 
after a conditional estate, the grantor has, so to speak, a 
double intent. He intends to reserve to himself the privi- 
lege of continuing the particular estate after breach of con- 
dition, or of entering for a breach of condition, at his elec- 
tion ; an alternative manifestly inconsistent with the exist- 
ence of the remainder. The intention of the grantor is, 
also, that the remainder should take effect after entry of 
him in the reversion, or that the remainderman should 


? Am. Jur. vol. xi. p. 61. ? See Preston on Estates, p. 54. 











1839. | Codification and Reform of the Law. 355 


enter after the election of the reversioner to take advantage 
of the condition should have been determined. 

The absurdity of the statute (according to the effect 
which was intended to be given to it), consists in the attempt 
to give effect to the remainder in spite of the intention of the 
grantor. Its authors seem to have disregarded the design 
and object of conditions which are for the benefit of the 
grantor and not of a remainderman, and which when an 
estate is dependent upon them are capable of being released, 
waived, or modified, at the will of the immediate parties in 
interest. 

The appropriate means by which a remainder after a 
conditional estate might be rendered valid were convey- 
ances to uses. ‘The grantor to uses conveyed his whole 
estate, and prescribed prospectively in the contemplation of 
various events the disposition of the use. The doctrine of 
shifting uses enabled him to provide that within the time 
required by law, viz., a life or lives in being and twenty- 
one years thereafter, the trustees might execute the use at 
the election of the grantor, and hold for the benefit of the 
remainderman, or according to the exigences of the use. 
This was not a case therefore which required reform to 
give effect to the supposed intention of parties, for the 
means existed and were peculiarly adapted to the end. A 
use may be limited in such a manner as to change from one 
person to another, upon the happening of some future 
event; a power of revocation may also be annexed to the 
limitation of a use, by which means the grantor might, at 
any future time, revoke the uses he had declared, and limit 
new uses to other persons. According to the nature of the 
event upon which the estate is limited, a power of revoca- 
tion might be introduced into the grant, or it might be pro- 
vided that the use should change by matter ex post facto. 
If it was the intention of the grantor to exercise the right 
of election whether to continue the estate, or to limit the 
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use to the remainderman, a power of revocation would 
fitly accomplish the object, otherwise it might be provided 
imperatively that the use should change on the happening 
of a certain event. 

The legislature of New York, supposing that they had 
given validity to remainders after a conditional estate in 
common law conveyances, enacted that uses should be 
abolished ; but we conceive that the statutes have failed of 
their object in both cases. It is impossible for a legislature 
to abolish uses. Conveyances of estates to certain uses are 
not declared void. Such a law would be preposterous. 
The only question therefore is what effect has the statute 
upon such conveyances? Are they to be construed liberally 
with a view to support the intent of the parties, or shall 
they be interpreted strictly as if the conveyance had been 
directly to the cestui que use ? 

It is difficult to suppose that a conveyance to uses with 
power of revocation on the breach of a condition, which 
would give the grantor a right of entry in a conveyance at 
the common law, would be construed as vesting an indefea- 
sible estate, or that a limitation of new uses on a revoca- 
tion of the old would be treated as void, when the manifest 
but ineffectual intention of the legislature is considered, to 
give validity to such a limitation after a conditional estate 
in a common law conveyance : but in either case the result 
is equally remarkable, if effect is given to the power of re- 
vocation—that uses still exist as they have ever done with 
all the incidents which have belonged to them since the 
statute of uses—if the power of revocation is considered in- 
operative, that, notwithstanding the obvious design of the 
codifiers, there is now, in the state of New York, no possi- 
bility of giving effect to a limitation after a conditional 
estate, in any conveyance known to the law, although such 
limitations have always been effectually made in convey- 
ances to uses. From this state of the law unbounded liti- 
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gation may be anticipated, and the courts must at last be 
relied upon to settle the construction of these brief and 
simple legislative clauses, unless the ‘old law is with 
great applause restored,” as lord Coke said was often done 
on any ill-advised amendment. 

Wecommend the instance above noticed to future legisla- 
tors as an example of ill-considered reform. 

Chancellor Kent," in commenting upon the provision 
of the New York revised statutes, which purports to give 
effect to a remainder limited on a contingency, which we 
have noticed, evidently understands the intention of the 
legislature to have been, to give effect to such a remainder 
when limited after a precedent conditional estate, and ob- 
serves, ‘‘ that as the rule was never applied to conveyances 
to uses or to devises, the statute only reaches a dormant 
principle, which was rarely, if ever, awakened at the present 
day.” Chancellor Kent must for the moment have forgotten 
or overlooked the provision of the New York revised statutes 
which declares uses to be abolished, or he must have sup- 
posed that the statute would fail of carrying into effect its 
declared object. It is unfortunate that the legislature did 
not explain their intention in this enactment, and it is pecu- 
liarly unfortunate that instead of attaining the grand pur- 
pose of a code of law, to wit, that of ascertaining and 
settling its rules and principles, the effect of the statute has 
been to involve a subject, before well understood, in deep 
uncertainty. ‘The courts of the state must now reconstruct 
the system from the materials of that which the legislature 
have destroyed, according to the exigences of cases which 
may come within their cognizance. 

The statute in question abolishes uses continuing only, 
such as are in their nature active trusts, and powers in trust. 
As it is not to be supposed that deeds declaratory of uses 


» 4 Kent’s Cum, 250. 











358 Codification and Reform of the Law. [July, 


would be considered void, and as such deeds must receive 
a just interpretation, with a view to carry into effect the 
intention of the parties, the statute in its operation would 
seem to admit of two constructions : 

1. That all conveyances to uses shall operate as grants 
to the party designed to be cestui qui use, to be supported 
by the same consideration, as is necessary to the validity of 
a grant and only to be sustained as such. 

2. As carrying into full effect the original statute of uses, 
and executing the legal estate, in the cestui qui use, or cestui 
que trust, when that estate is created by conveyances which 
are founded on such considerations, as are sufficient to sup- 
port deeds to uses. 

It is manifest that the former construction conforms to the 
intention of the framers of the statute, and that the latter 
would render the provision nearly as inoperative as the 
original statute of uses itself. 

If however all conveyances to uses are to be regarded as 
grants at the common law, an important question will be, 
what efficacy shall be given to conveyances formerly ope- 
rating under the statute of uses. Many conveyances have 
been supported since the introduction of uses and trusts 
which were unknown to the common law. If the New 
York statute is construed as having restored common law 
conveyances, with the rules applicable to them before the 
adoption of conveyances to uses, conveyances of the latter 
description may fail as being unsupported by the rules of 
the common law. A bargain and sale may be regarded as 
a grant, and so may take effect as at common law, but 
what effect shall be given to a covenant to stand seised ? 
To construe this as a grant in al! cases, would be contrary 
to the intention of parties, and to the terms of the agreement. 

When it is the manifest intention of parties to a convey- 
ance to create an estate in the grantee, although a use is 
founded upon it, and when full effect cannot be given to 
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that intention by giving a different operation to the grant, 
it seems inconsistent with the general spirit of the law to 
refuse to carry that design into effect. If a conveyance is 
made to one to the use of the feoffee in part and partly to 
the use of another, or if a grant is expressly made to such 
uses as the grantor shall afterwards declare, or if the grantor 
to uses declares it to be his intention that the fee shall re- 
main in the grantee to uses, shall the intention of the par- 
ties be wholly disregarded ? 

Suppose a lease and release to the use of another, and 
that the lessee is in actual possession, or enters into posses- 
sion at the time of the conveyance; is the releasee to be 
considered a disseisor as against the cestui quiuse? Ifa 
devise or a conveyance is made to A and his heirs, upon 
trust toreceive the rents and pay them over to B, it seems 
to be supposed by Mr. Butler, in a note to Co. Lit. 290 b, 
that A has the legal estate, and this opinion is supported by 
the case of Sylvester v. Wilson :* and it is-probable that the 
same construction would be given to a grant in New York, 
as active trusts are exempted from the operation of the 
statute. If uses may be maintained under this form of 
conveyance, what more than a change of words has been 
effected by the statute. In every deed to uses it may be 
provided that the grantee shall receive the rents and profits 
and pay them over to the cestui qui use, and whilst the 
statute is avoided, still the cestui gui use may in fact receive 
the rents and in every respect exercise the rights of a party 
in interest. 

By the 29th Charles Second, it is provided that all decla- 
rations and creations of trusts in lands or hereditaments 
must be in writing, except trusts arising by implication of 
law. When a person purchases lands in the name of 
another, an implied trust has been held to arise under this 


' 2 Term. Rep. 444. 
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statute. Implied trusts are excluded from the operation of 
the New York statute, except in a case to be hereafter con- 
sidered. Suppose then that A wishes to grant to B to the 
use of C for a valuable consideration, C may procure B to 
purchase the land with the funds of C, and to take the 
conveyance in the name of B, and an agreement existed or 
could be implied on the part of B, the trust would arise 
notwithstanding the policy of the New York revised statutes. 
Here therefore a complete evasion of the law is admissible, 
and yetif A in his grant to B declares this use to C, the 
latter would be decided by the courts to take as at common 
law. 

What is to prevent the proprietor from providing by con- 
tract, that an estate thereafter to be conveyed shall be held 
to the use of another, and then conveying it according to 
the terms of the collateral contract?) When the estate is 
thus conveyed, it is vested in the trustee, because the deed 
is absolute, not containing words of grant to another, nor 
declaring an interest in another. The use arises only by a 
contract collateral, and independent of this contract the 
estate vests. Having vested, how is it to be divested? Shall 
it be divested by the aid of a court of chancery, operating 
on the collateral contract? But waiving the consideration, 
whether a decree of that court could affect the estate further 
than to dispose of the profits, it is clear that the estate has 
vested in the trustee, at any rate until the action of the 
court, and that so the statute is evaded. In the case sup- 
posed, the policy of the statute is evaded, because the 
grant of the party cannot be prevented from having its 
effect, when it must take effect according to the terms of 
the deed or not at all. Besides, public policy would require, 
that due effect should be given to the apparent estate, abso- 
lute in its terms, as created by the conveyance. ‘The con- 
veyance of the trustee who appeared to have a perfect estate 
would protect an innocent purchaser, so that for certain 
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purposes at least, the trust estate must exist notwithstanding 
the statute. 

The English statute of uses was framed to abolish uses 
and trusts, and their existence is in contravention of that 
statute. They exist partly by reason of a subterfuge of the 
courts, and partly because it seems inconsistent with the 
power which every man is admitted to possess over the dis- 
position of his own property, to restrain his authority of 
vesting it in such a person as he may select, although 
another is to receive the fruits. Even when the use was 
construed as fully executed in the cestui qui use, it was re- 
garded as executed only sub modo, when any estate in the 
trustee was necessary to carry into effect the intention of 
the parties, and the legal estate of the cestui qui use was in 
some sort a fiction of the law. 

The 51st section of the act for the “ creation and division 
of estates ’’' provides, that when a grant for a valuable con- 
sideration shall be made to one person, and the consideration 
shall be paid by another, no use or trust shall result in favor 
of the person by whom such payment shall be made, but 
the title shall vest in the person named as the alienee in 
such conveyance, with an exception only in favor of cred- 
itors. 

Now, to have prevented the result in the several cases 
which we have contemplated above, provisions of a directly 
opposite character should have been made, in application to 
cases where it appeared upon the face of the conveyance, 
that the consideration was not paid by the alienee, but by 
another. What is the effect of this section of the act but to 
execute the trust? It declares, that the estate shall vest in 
the nominal party, and not in him who ex @quo et bono is 
entitled to the beneficial interest, because he paid the con- 
sideration. Can it be supposed, that a court of equity 


1 1 Revised Statutes, 728. 
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would not decree in favor of the real purchaser, upon a bill 
founded upon the actual or the implied agreement, growing 
out of the payment of the purchase money? There can be 
no doubt, that a court of equity would regard the conscience 
of the alienee as affected by the trust, and give full effect 
to all agreements in relation to it. In the case contemplated 
by the section we have cited, there is no estoppel brought 
against the party who pays the consideration, because he 
is not a party to the deed. The implied or the collateral 
agreement must be enforced, because it is just and not hos- 
tile to the general policy of the law, which is to vest the 
legal estate in the party beneficially entitled. ‘This conclu- 
sion would seem to be inevitable, though it is probable the 
legislature contemplated a very different result. Their 
intention, it is presumed, was to render the estate of the 
alienee absolute, and the trust ineffectual. But can that 
intention, consistently with fundamental principles of law, 
have effect? An agreement in support of the trust, or a 
declaration of the trust, is certainly founded upon a full 
consideration ; it is just and equitable as between the par- 
ties, not originating ex turpi causa, and is not inconsistent 
with general principles of law. ‘The prohibition or sup- 
pression of uses and trusts was made by statutory enact- 
ment, because they were supposed to be inconvenient or 
impolitic. The restriction, therefore, must depend upon 
the terms of the statute. Any agreement which is just in 
itself, and which is not within the provisions of the statute, 
must be supported by the court, notwithstanding analogous 
contracts are restrained. ‘T'rusts are not prohibited as un- 
just or immoral, but simply for reasons of expediency. If 
they had been abolished as corrupt agreements, any contract 
designed to give them effect would have been void; but as 
they are innocent forms of property, statutes in restraint of 
them are to be construed strictly. But if we are to regard 
the statute in question as declaratory of a great principle of 
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public policy, and if all collateral agreements in support of 
trusts are to be considered as void, still the subject is sur- 
rounded with difficulties. ‘The celebrated statute of uses of 
27 Henry 8, ch. 10, was just in its design, and simple and 
direct in its purpose; and if the courts had given full effect 
to its provisions, the principles of the common law would 
have been maintained, and all the advantages of convey- 
ances to uses would have been preserved; but the design 
of the New York statute is complicated and inconsistent. 
Executory trusts, which are not within the exceptions of 
the statute, are void. Executed trusts, in certain cases, 
vest the estate in the trustee; in other cases, the deed in 
trust operates as a common law conveyance, and vests the 
estate in the cestui que trust. In one class of cases the char- 
acter of the estate depends not upon the deed of the par- 
ties, but is to be determined by a collateral inquiry into 
extraneous facts, to ascertain whether the trust can be sus- 
tained under the statute. In the case provided for in the 
51st section, the character of the estate depends upon the 
knowledge of the party who furnishes the consideration 
money. It is provided as a general rule (see 52d and 53d 
section of the statute) that when a conveyance is made 
to one person, and the consideration is paid by another, 
the estate shall vest in the alienee, unless the party from 
whose funds the consideration is paid has no knowledge of its 
application. Nothing can be more uncertain than the ten- 
ure created by this clause of the statute. How is the know- 
ledge of the party to be ascertained? It can only be deter- 
mined upon a trial at law on a distinct issue. Until this has 
been judicially ascertained, no purchaser will be secure 
of his title. What in this case is the presumption of law ? 
Is it to be presumed that the person by whom payment is 
made was conusant of the payment; or, on the contrary, 
shall it be presumed that the payment made by his bailee 
was made with his consent? The question cannot be settled 
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by any estoppel, or by any declaration on the face of the 
conveyance by the parties, because assuming that courts 
would not tolerate evasion of the statute, this would fur- 
nish an obvious mode of evading the policy of the law. 

The design of the 51st, 52d, and 53d sections of the stat- 
ute seems to have been to prevent all implied trusts from 
arising, and as the revisers had only this object in view, 
they probably did not contemplate the absurd consequences 
of their system. ‘These sections in substance provide, that 
when a grant for a valuable consideration shall be made to 
one person, and the consideration shall be paid by another, 
the grant shall have the same effect as a voluntary con- 
veyance designed to defraud creditors would have, if made 
by the party who paid the consideration, Here is a gross 
perversion of principle. A voluntary conveyance is good 
between the parties only because it operates by way of 
estoppel, but in the case contemplated by the statute, there 
can be no estoppel, and the party who pays for the land is 
equitably entitled to its enjoyment. It is scarcely con- 
ceivable, that the revisers intended to inflict a forfeiture of 
the land upon the party who attempted to carry into effect 
the innocent purpose of creating a trust, especially when it 
is considered that for reasons already suggested, a collateral 
agreement to pay over the profits would be binding in law, 
and that trusts in this manner may be created to any 
extent. 

If the implied trust is not permitted to exist in favor of 
the party who may have paid the consideration, where 
there is no agreement to pay over the profits, then it would 
seem conformable to the principles of equity jurisdiction, 
that the alienee should have been required to convey the 
land to the true owner. The terms of the statute, how- 
ever, are imperative that the title “shall vest in the person 
named as alienee,’’ and provision is only made that the 
statute shall not extend to cases where the conveyance is 
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made without the knowledge of the person paying the con- 
sideration. Although the statute provides for the creditors 
of the person who pays the consideration, some difficulty 
may arise in the application to this case of the rules of law 
in regard to conveyances, fraudulent in relation to cred- 
itors, under the statute of Elizabeth. ‘There is no analogy 
between the case in question and voluntary conveyances. 
Such conveyances do not pass the estate to the alienee dis- 
charged of a trust, unless they are founded upon a good 
consideration ; they operate merely by estoppel against the 
grantor. Voluntary conveyances under the statute of Eliz- 
abeth are deemed to have been fraudulent as against subse- 
quent creditors; but this intendment of fraud is founded 
upon the idea of a continuing trust. ‘The New York stat- 
ute, however, only provides for creditors existing at the 
time of the conveyance, and, subject to the lien of such 
creditors, professes to divest the person paying the con- 
sideration of all right or interest in the property, and to vest 
the land in the alienee. No trust is recognised in favor of the 
person whose funds are employed in the purchase. The 
aim of the statute is to destroy that trust, which on principles 
of common honesty would in such a case be implied. Ifa 
knowledge of the fact, that the alienee had paid for the land 
with the money of another person, was brought home to a 
subsequent creditor, or to a subsequent purchaser, of the 
alienee, his conscience would not be affected, because it 
may well be contended, that the statute which provides for 
creditors of the person paying the consideration, by vesting 
the title in the alienee divested of all other trusts or liens, 
does subject the land to the free disposal of the alienee and 
to all the liens of his subsequent creditors. Knowledge on 
the part of a subsequent creditor or purchaser, that the 
alienee had purchased the land with the money of another 
person, without the knowledge or consent of the latter, 
would, according to the provisions of the statute, affect the 
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conscience of such purchaser or creditor, and render the 
land liable to a trust. It is probable, that the conveyance 
would be considered as void in regard to subsequent cred- 
itors, only in cases of actual fraud, brought home to the 
debtor, and not merely presumable from the transaction itself. 
The whole subject, however, is involved in difficulties, 
which are precisely of a character to be avoided in a code 
of laws. An arbitrary analogy is attempted to be created, 
where none exists, between the purchase of land in the 
name of another and voluntary conveyances in fraud of 
subsequent creditors and purchasers; and yet the very 
object of the statute, which is the destruction of implied 
trusts, will embarrass courts in the application of the rules 
adopted in relation to fraudulent conveyances under the 
statutes of 13 and 27 Eliz., and which, though well settled, 
are founded upon the existence of a trust. ‘I'rusts at com- 
mon law, by their flexible nature, constituted the great 
means by which a proper destination was given to the ben- 
eficial enjoyment of estates; but the statute professes to 
abolish trusts with certain exceptions, and if it is observed 
to the letter, the law will be instrumental in defeating its 
own purposes. 

But there is no analogy whatever between the purchase 
of land in the name of another, and a conveyance of land 
to defraud creditors. Such a purchase is rather to be re- 
garded as an attempted disposition of funds by way of pur- 
chase money, out of the reach of creditors. While for rea- 
sons already suggested, it will be impossible to apply to this 
case the doctrines relating to voluntary conveyances, it will 
be necessary for courts to supply new principles in the 
various combinations of events which the statute has not 
provided for. 

The revisers were aware that the object of the statute 
might be evaded by equities arising under the doctrine of 
implied or resulting trusts. They provided therefore that 
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any direct attempt to create a trust by a conveyance of land 
to one person, when the purchase money was paid by 
another, should fail of effect by vesting the title (subject to 
certain exceptions) in the nominal alienee, but all other 
resulting trusts remain as before the statute. And all the 
uncertainty and doubt which were supposed to constitute a 
sufficient reason for abolishing uses and trusts will still 
exist. ‘The same ‘“ mysterious ”’ language will still be used 
in reference to them. The profession must still be conver- 
sant with the abstruse learning relating to this branch of 
the law. When the character of a trust estate has once 
attached, it will still continue in all descents, devises and 
assignments. So that even if the statute is not evaded, 
trust estates must yet exist, to a great extent, with all the 
law and the learning applicable to them, obscured by new 
difficulties, and the greater uncertainty created by the 
Statute. 

A very important change has been made by the New 
York statute in regard to the duties and liability of trustees 
in cases of trusts, created by devise, as authorized by the 
statute. With a view to prevent possible evasion of the 
general design of the statute, to abolish trusts, it was pro- 
vided that express trusts might be created, to receive the 
rents and profits of land and apply them to the use of any 
person ; but the trustees were not authorized to receive the 
rents and profits, and pay them over to the persons benefi- 
cially entitled. Here the object of the revisers, as it appears 
by the opinion of chief justice Savage, in the case of 
Coster v. Lorrillard, (14 Wend. Rep. 265), was merely to 
prevent the growth of trusts in evasion of the policy of the 
statute, but they have very deeply and we think injuriously 
affected an important head of equity. For manifest reasons 
of policy, guardians are made responsible for the application 
of the funds of minors, of whose persons as well as property 
they have the custody, but why should trustees be made 
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responsible in all other cases, where they have not the 
guardianship of the person nor the authority to regulate 
expenditures. 'The duty thus impliedly imposed on trus- 
tees is impracticable, and yet if it is not exercised, the 
trustee is liable for any application of the profits which the 
chancellor may disapprove. It is necessary, therefore, for 
the trustee, for his own security, to keep a strict account of 
all expenditures, and to show that they were always neces- 
sary. It will never be sufficient to show that the money 
has been paid over to the cestui que trust. No presumption 
will exist in favor of the trustee that a proper application 
has been made ; he is liable to be called upon to account in 
the court of chancery, and at all times, and generally with- 
out the benefit of the statute of limitations, he must be ready 
to account, and in his account will derive no further advan- 
tage from the receipts of the cestui que trust, than as they 
are supported by evidence that the profits have been duly 
applied. Here again the analogy of the system is broken, 
and the great object to be attained in a code of laws is frus- 
trated, for the courts must provide for cases which arise, 
without the aid of precedents in equity, and supply rules 
which the legislature have omitted, whilst inextricable 
confusion must result from conflicting principles. It is a 
rule of law, when a husband does not provide for the main- 
tenance of his wife, that a stranger may furnish her with 
money for her support, and recover the amount in an action 
against the husband. It is not necessary to see to the ap- 
plication of the money, but the husband is liable for the 
money; although it may have been lost or misapplied by 
the wife," because the civil incapacity of the wife does not 
result from any supposed want of discretion. Now, why 
should a trustee for the wife, in the case supposed, where 
she has been deserted by her husband, be permitted to sup- 


1 See Reeve’s Domestic Relations, 84. 
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ply her with money to be used at her own discretion, on the 
credit of the husband, and yet be required to apply trust 
funds? Can any good reason be assigned, why on a bill in 
chancery brought by her or her representatives, (perhaps 
by the husband), his liability should be more extensive, 
than in a case where he had furnished her with funds on 
the credit of the husband? By introducing into the system 
principles thus heterogeneous, the simplicity of the law is 
destroyed, and the difliculty of a just administration of its 
rules is increased. The design of the revisers was not to 
disturb the analogies of the law, or to impose new burdens 
and duties on trustees, or to increase the extent or the dura- 
tion of their liability. ‘They were dismayed by the intricate 
learning of uses and trusts, and feeling themselves unpre- 
pared to meet the arduous task of encountering its “ refine- 
ments, distinctions and abstruseness,” they vainly resolved 
to make an effort to sweep away the mass altogether, to 
make the system intelligible and consistent. 

They did not probably at all contemplate any change in 
the duties and liabilities of trustees, or in the general rules 
of property relating to trusts; and their sole object was to 
destroy entirely the subject of the abstruse science, which, 
though it furnished so many convenient modifications of 
estates, that could not otherwise be carried into effect, was 
nevertheless full of refinements and nice distinctions. 

It will be very possible for the courts to carry into effect 
the design of the statute in relation to devises and certain 
executory trusts; but in all cases of executed trusts and of 
conveyances by deed executing an estate, we believe that 
in the modes which we have suggested, the statute may be 
evaded, and that it will be necessary for courts to carry 
trusts into effect, to a certain extent, to prevent great injus- 
tice. In the case of Coster v. Lorrillard,’ the court of errors 


1 14 Wendell’s Rep. 265. 
VOL. XXI.—NO. XLII. 24 
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have decided that a trust to receive and pay over rents and 
profits was not an active trust within the statute. This 
decision however was made upon a devise in trust; and a 
very different question might arise upon a trust executed, 
created by a conveyance at common law. 

We cannot concur in the objections made by the revisers 
to uses and trusts, nor in the reasons assigned for abolishing 
them. ‘The two principal objections are, 1, that limitations 
intended to take effect on a future day may be defeated by 
a disturbance of the seisin, arising from a forfeiture or 
change of the estate of the person seised to the use; 2, the 
difficulty of determining whether a particular limitation is 
to take effect as an executed use, as an estate at common 
law, or as a trust. 

We have already shown, that uses and trusts are the only 
mode in which a conditional limitation can be carried into 
effect, when the estate of the person seised to a use is main- 
tained; but on high considerations of public policy, it has 
always been considered necessary to preserve the free power 
of alienation. All contingent estates therefore have been 
considered liable to be be barred by the tenant of the free- 
hold. Estates held to uses have in this respect rested upon 
the same foundation as all other estates, and the objection 
urged against uses and trusts might more properly be made 
against the free power of alienation, as its effect and conse- 
quences were understood before the late changes made on 
this subject by the New York statutes. ‘These changes are 
very important, and are designed to prevent contingent 
estates from being destroyed by an alienation or forfeiture of 
the precedent estate. We propose to consider the injurious 
tendency of this change in the policy of the law on a future 
occasion. 

The other objection is founded upon the consideration of 
the difficulty of determining the intention of parties to con- 
veyances to uses. ‘The remedy proposed by the revisers is 
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certainly remarkable, for, instead of prescribing or collating 
rules by which the intention should be determined, they 
have provided that conveyances to uses should have no effect 
whatever. But we apprehend the difficulty of determining 
the manner in which a particular limitation should take 
effect did not arise so much from any uncertainty inherent 
in conveyances to uses, as in the numerous and peculiar 
modifications of property which were designed to be created. 
This uncertainty of intention would not be avoided by 
changing the forms of conveyances. ‘Those forms were 
adopted as well fitted to give effect to various disposi- 
tions of property, which the wants of a wealthy commu- 
nity required. ‘The policy of the statute is to destroy those 
modifications which were before admissible, and to give 
effect to direct conveyances by the forms of the common 
law. If the various modifications of property which have 
become usual in modern times are permitted to continue, 
then the difficulty of determining the nature of those estates, 
will be as great as at present under the system of uses and 
trusts. 

But there are great advantages attending the variety of 
constructions which are capable of being given to convey- 
ances to uses. Many conveyances have been supported by 
raising a use, when they could not have taken effect at 
common law ; and the intentions of parties have often been 
happily carried out by some of the modifications admissible 
under the system of uses, when direct effect could not be 
given to them as estates at common law. 

It is possible, that the declared intention of the legislature 
to abolish uses and trusts may have the effect of bringing 
these forms of conveyance into disuse. The manner in 
which such conveyances will be regarded by the courts, in 
cases not directly within the provisions of the statute, may 
be doubtful, and conveyancers will be induced to adopt the 
forms which are favored by legislation, if it is possible thus 
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to carry the intention of parties into effect. The insuffi- 
ciency of direct, naked grants to carve out the various 
modifications of property which the community will require 
will soon however be obvious, and the legislature could not 
perform a more beneficial duty than to repeal at once the 
crude, ill-considered, and most defective system, which they 
were unfortunately induced to promulgate. 

We are aware that the changes which have been made 
by the New York legislature on various subjects, signally 
unfortunate as they have been, may be urged as examples 
of the danger of digesting the body of the law by legisla- 
tive enactment, and of the evils resulting from any change 
or reform in its principles; but we cannot admit the force 
of the objection, except as applied to a defective and badly 
executed system of laws, or to unwise changes which are 
subversive of true principle. 

The argument is ill founded, until it can be shown that 
no possible change would be an improvement and that the 
system as administered is perfect. 

The instance, which we have thus given, of the partial 
failure of an attempt at law reform, is to be regretted, as it 
may tend to throw discredit on any project for real improve- 
ment. ‘The true lesson to be learnt from this example is, to 
avoid all fundamental changes, and especially such as affect 
rules of property and such as leave the system incongruous 
and impracticable. S. F. D. 


ART. V.—LIFE OF LORD STOWEL. 


[This sketch of the life of lord Stowel is compiled from a biographical 
notice in the seventeenth volume of the (London) Law Magazine.] 


WituaM Scott was born on the 8th of October, 1745, at 
Heworth, a small village about four miles from New-Castle- 
upon-Tyne, where his father resided and carried on the 








1839.] Life of Lord Stowel. 373 


business of a coal merchant. He was the eldest son of the 
family, the earl of Eldon being a younger brother ; and it is 
a remarkable circumstance, that a tradesman in very mode- 
rate circumstances in- the north of England, should have 
been the father of two such distinguished ornaments of the 
legal profession. Both the Scotts, in their boyhood, enjoyed 
the inestimable advantage of a learned, faithful and judi- 
cious teacher, the Rev. Hugh Moises, whose merits lord 
Stowel subsequently commemorated in a beautiful Latin 
epitaph. He soon perceived the promising talents of his 
pupils, and it was principally owing to his earnest recom- 
mendations, that they were both sent to the university. 
William became a member of Corpus Christi college in the 
university of Oxford in 1761, and took his bachelor’s degree 
on the 20th of November, 1764, and in the following month 
was elected a probationary fellow of University college, 
and shortly after, a college tutor in the same university, 
succeeding in that office, the celebrated sir William Jones. 
He had not at this period attained his majority, and his 
receiving these marks of distinction at so early an age 
proves, that he had already earned a high literary reputa- 
tion. He took his master’s degree in 1767, and in 1772, that 
of bachelor in civil law, having determined to pursue the 
civil law as a profession. A new university honor, however, 
awaited him, and detained him for some time longer in the 
quiet retreats of literature. He was elected in 1774 Camden 
reader of ancient history. ‘The course of lectures which he 
prepared in discharge of the duties of his professorship won 
for him a very high reputation, was attended by very nu- 
merous audiences, and called forth the approbation of Dr. 
Parr and of a far greater and more fastidious critic, Gibbon. 
In 1776, he withdrew from his duties as tutor, but continued 
to reside at the university for three years longer, devoting 
himself to his professional studies and interesting himself 
in the concerns of the university. In 1779, he took the 
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degree of doctor of laws, and henceforth resided in London 
and entered upon the duties of a practising civilian. 

He had now reached the age of thirty four years, eighteen 
of which had been most happily and profitably spent in a 
well-regulated course of discipline and study at the univer- 
sity, in the society of scholars, amid scenes enriched by 
time-hallowed associations. It was here that he acquired 
that rich and ripe scholarship and that taste for polite litera- 
ture, which always held a divided empire with his profes- 
sion over his mind, and which subsequently gave to his 
legal opinions that attic elegance and curious felicity of 
style, which made them studied as models of composition, 
as well as for their profound and luminous exposition 
of important legal principles. The laurels he had won at 
the university bore also golden fruit, and from the proceeds 
of his fellowship and the receipts from his private pupils, he 
had already acquired a liberal competence, and was saved 
that wasting ‘sickness of the heart,’ which so often ac- 
companies the early struggles of professional men. We 
cannot wonder that during his whole life, he never became 
thoroughly weaned from his alma mater, and that his 
greatest pleasure was to shake the dust of the courts from 
his shoes, and recreate himself in the shady retreats of his 
beloved Oxford. 

Upon his coming to London, Dr. Scott by no means buried 
himself in the dark recesses of Doctors’ Commons, but com- 
bined the pleasures of literature and society with the toils 
of business and the dry pursuits of law, and like lord Mans- 
field, a kindred spirit, ‘‘drank champagne with the wits.” 
As is well known to the readers of that most amusing book, 
Boswell’s Life of Johnson, he became a member of that 
distinguished circle of men of letters, which moved, planet- 
like, around the great central luminary, and was chosen a 
member of the Literary Club, an honor which he owed as 
much probably to his convivial talents as to his literary 
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reputation. He relates an amusing instance of Dr. John- 
son’s intolerance, who rebuked him sharply as they were 
riding together in a post-chaise, for presuming to have a 
head-ache, saying to him, ‘ At your age, sir, | had no head- 
ache.” He was one of the executors of Dr. Johnson’s will, 
in conjunction with sir John Hawkins and sir Joshua 
Reynolds. His duties as executor involved him in a con- 
troversy with the testy Dr. Parr, upon the subject of the 
epitaph on Dr. Johnson, from which he extricated himself 
with great tact. 

He came very soon into possession of a very lucrative 
business, and wealth and honors crowded rapidly upon him. 
In 1783, he was appointed register of the court of faculties, 
and, in 1788, was selected by the bishop of London to be 
judge of the consistory court, and in the same year was 
advanced to the lucrative office of advocate general and 
knighted. In 1790, he was chosen to the situation of master 
of the faculties, and in 1798 was created judge of the high 
court of admiralty. In 1790, he became a member of par- 
liament, and continued a member for thirty-two years, the 
latter part of the time being one of the representatives for 
the university of Oxford. He was never distinguished as a 
parliamentary speaker. He entered the house at too late a 
period in life to feel himself entirely at ease in so new and 
strange a sphere. ‘The natural gentleness and sensitiveness 
of his temperament was also increased by the constraint 
imposed upon him by his judicial station. Good taste dic- 
tated to him to abstain from the discussion of violent party 
questions, which a judge could hardly touch without soiling 
the purity of his ermine. He spoke but seldom, and when- 
ever he did, he was listened to with great respect and his 
opinions carried with them the weight due to his high legal 
reputation In politics, he was always a stanch tory and 
an enemy to reform, and was the especial defender and 
champion of the rights and privileges of the church of 
England. 
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It is as a judge, that he has left behind him the most en- 
during memorials, and it is by his judicial opinions alone, 
that his great powers can be fairly estimated. He was ap- 
pointed, as we have seen, judge of the consistory court in 
the diocese of the bishop of London, in 1788, and he held 
this office till 1821. The consistory court is a spiritual 
court having cognizance of all ecclesiastical matters arising 
within the diocese, and exercises jurisdiction as a probate 
court, whenever the party deceased has no assets out of the 
diocese. Some of the opinions delivered by sir William 
Scott in this court have been preserved in the consistory 
reports of Haggard and Phillimore, and of these a few were 
carefully corrected and prepared for publication by his own 
hand. Most of these opinions were given in matrimonial 
causes, suits for separation and nullity of marriage, which 
were of a nature to call forth in a peculiar degree his moral 
dignity and elevation, and the taste and purity of his mind. 
Some of these judgments, especially those in the well-known 
cases of Evans v. Evans and Dalrymple v. Dalrymple, are 
superior to any thing of the kind in the language, whether 
we regard the chaste elegance of the style, the clearness of 
the reasoning, the force and distinctness with which the 
evidence is grasped and analyzed, the practical wisdom of 
the precepts, the searching good sense of the observations 
or the sound and high morality which breathes through 
the whole. We perceive in them at once the learning and 
wisdom of a great judge, the cultivation of a ripe and 
finished scholar, and the excellent good sense of one who 
had lived in the world without being corrupted by it, and 
who had learned by observation the strength and the weak- 
ness of humanity. It often fell to his lot to administer re- 
proof and to give advice to married couples unwisely seek- 
ing to throw off the marriage yoke because they felt it chafe 
their necks a little; but in so doing he never overstepped 
the limits of good taste, and never wounded the most deli- 
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cate sensitiveness; and though he was often obliged to dis- 
course from hackneyed texts and to give obvious expositions 
of the relative duties growing out of the marriage union, 
yet such was the grace of the diction and so charming was 
the flow of his language, that the most familiar truths 
caught from his lips the beauty of novelty and sparkled 
with a lustre not their own. How full of good sense and 
how felicitous in expression are the following observations 
from his judgment in the case of Evans v. Evans :— 


** To vindicate the policy of the law is no necessary part of the 
office of a judge ; but if it were, it would not be difficult to show 
that the law in this respect has acted with its usual wisdom and 
humanity, with that true wisdom, and that real humanity, that 
regards the general interests of mankind. For though in particu- 
lar cases, the repugnance of the law to dissolve the obligations of 
matrimonial cohabitation may operate with great severity upon 
individuals ; yet it must be carefully remembered, that the general 
happiness of the married life is secured by its indissolubility. 
When people understand that they must live together, except for 
a very few reasons known to the law, they learn to soften by 
mutual accommodation that yoke which they know they cannot 
shake off; they become good husbands, and good wives, from the 
necessity of remaining husbands and wives; for necessity is a 
powerful master in teaching the duties which it imposes. If it 
were once understood, that upon mutual disgust married persons 
might be legally separated, many couples, who now pass through 
the world with mutual comfort, with attention to their common 
offspring and to the moral order of civil society, might have been 
at this moment living in a state of mutual unkindness—in a state 
of estrangement from their common offspring—and in a state of 
the most licentious and unreserved immorality. In this case, as in 
many others, the happiness of some individuals must be sacrificed 
to the greater and more general good. 

** What merely wounds the mental feelings is in few cases to be 
admitted, where they are not accompanied with bodily injury, 
either actual or menaced. Mere austerity of temper, petulance of 
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manners, rudeness of language, a want of civil attention and ac- 
commodation, even occasional sallies of passion, if they do not 
threaten bodily harm, do not amount to legal cruelty: they are 
high moral offences in the marriage-state undoubtedly, not inno- 
cent surely in any state of life, but still they are not that cruelty 
against which the law can relieve. Under such misconduct of 
either of the parties, for it may exist on the one side as well as on 
the other, the suffering party must bear in some degree the conse- 
quences of an injudicious connexion; must subdue by decent re- 
sistance or by prudent conciliation ; and if this cannot be done, 
both must suffer in silence. And if it be complained that by this 
inactivity of the courts, much injustice may be suffered, and much 
misery produced, the answer is, that courts of justice do not pre- 
tend to furnish cures for all the miseries of human life. They 
redress or punish gross violations of duty, but they go no farther ; 
they cannot make men virtuous; and, as the happiness of the 
world depends upon its virtue, there may be much unhappiness in 
it which human laws cannot undertake to remove. 

** Still less is it cruelty, where it wounds not the natural feelings, 
but the acquired feelings arising from particular rank and situa- 
tion ; for the court has no scale of sensibilities, by which it can 
guage the quantum of injury done and felt ; and therefore, though 
the court will not absolutely exclude considerations of that sort, 
where they are stated merely as matter of aggravation, yet they 
cannot constitute cruelty where it would not otherwise have existed ; 
of course, the denial of little indulgences and particular accom- 
modations, which the delicacy of the world is apt to number 
amongst its necessaries, is not cruelty. It may, to be sure, be a 
harsh thing to refuse the use of a carriage, or the use of a servant ; 
it may in many cases be extremely unhandsome, extremely dis- 
graceful to the character of the husband ; but the ecclesiastical 
court does not look to such matters: the great ends of marriage 
may very well be carried on without them; and if people will 
quarrel about such matters, and which they certainly may do in 
many cases with a great deal of acrimony, and sometimes with 
much reason, they yet must decide such matters as well as they 
can in their own domestic forum. 
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* Petty vexations applied to such a constitution of mind may cer- 
tainly in time wear out the animal machine, but still they are not 
cases of legal relief: people must relieve themselves as well as 
they can by prudent resistance—by calling in the succors of reli- 
gion and the consolation of friends ; but the aid of courts is not to 
be resorted to in such cases with any effect.” 


How much of spirit and vivacity is contained in the fol- 
lowing sketch of the origin of a suit in Doctors Commons. 


** Two persons marry together; both of good moral characters, 
but with something of warmth and sensibility, in each of their 
tempers ; the husband is occasionally inattentive ; the wife has a 
vivacity that sometimes offends and sometimes is offended ; some- 
thing like unkindness is produced, and is then easily inflamed ; the 
lady broods over petty resentments, which are anxiously fed by 
the busy whispers of humble confidantes ; her complaints, aggra- 
vated by their reports, are carried to her relations, and meet per- 
haps with a facility of reception, from their honest, but well-inten- 
tioned minds. A state of mutual irritation increases ; something 
like incivility is continually practising ; and, where it is not prac- 
tised, it is continually suspected; every word, every act, every 
look, has a meaning attached to it; it becomes a contest of spirit 
in form, between two persons eager to take, and not absolutely 
backward to give, mutual offence; at last the husband breaks up 
the family connexion, and breaks it up with circumstances suffi- 
ciently expressive of disgust: treaties are attempted, and they 
miscarry, as they might be expected to do, in the hands of persons 
strongly disaffected towards each other; and then, for the very 
first time, as Dr. Arnold has observed, a suit of cruelty is thought 
of; a libel is given in, black with criminating matter; recrimina- 
tion comes from the other side ; accusations rain heavy and thick 
on all sides, till all is involved in gloom, and the parties lose total 
sight of each other’s real character, and of the truth of every one 
fact which is involved in the cause. 

‘Out of this state of darkness and error it will not be easy for 
them to find their way. It were much to be wished that they 
could find it back again to domestic peace and happiness. Mr. 
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Evans has received a complete vindication of his character. 
Standing upon that ground, [ trust he will act prudently and 
generously ; for generosity is prudence in such circumstances. 
He will do well to remember, that the person he contends with is 
one over whom victory is painful ; that she is one to whom he is 
bound by every tie that can fasten the heart of one human being 
to another; she is the partner of his bed !—the mother of his off- 
spring! And, if mistakes have been committed, and grievous 
mistakes have been committed, most certainly, in this suit, she is 
still that person whose mistakes he is bound to cover, not only 
from his own notice, but, as far as he can, from that of every 
other person in the world. 

‘“‘ Mrs. Evans has likewise something to forget; mistakes have 
been made to her disadvantage too in this business: she, I say, 
has something to forget. And I hope she has not to learn, that 
the dignity of a wife cannot be violated by submission to a hus- 


band.” 


We find him occasionally indulging in a strain of grace- 
ful humor, never forgetting however the dignity of a judge 
or the decorum of a gentleman. 


** The basis of the fact is extremely slight, and all beyond it is 
color—is exaggeration—is passion. It has been pleaded that Mr. 
Evans accustomed himself to distress his wife by making a violent 
noise with a hammer close to her, while she was in a very weak 
and sickly state. I do not believe that it could have entered into 
the conception of the most ingenious person in this country to have 
imagined how this would have ended—to have imagined that it 
should end in this gentleman’s cracking almonds in an adjoining 
room with a hammer, which, being proper for such a purpose, 
could be no very ponderous instrument; and his afterwards coming 
to eat them in his wife’s apartment. I do protest it is so singular 
a conceit, that, if 1 did not see a great deal of unhappy seriousness 
in other parts of this cause, I might rather suspect that some levity 
was here intended against the court. Iam sure of this, that if a 
man wanted to burlesque the ecclesiastical courts, he could not do 
it more effectually than by representing that such a court had 











1839. ] Life of Lord Stowel. 381 


seriously entertained a complaint against a husband, founded on 
the fact of his having munched almonds in the apartment of his 
wife. An additional fact of cruelty is that he refused the nurse 
the elbow-chair. That, every one knows, is one of the high pre- 
rogatives of these ladies, and one would have expected that the 
nurse would have complained with no little acrimony on that 
account ; but, on the contrary, she is examined, and | do not find 
that this circumstance of the elbow-chair has made that impression 
on her mind, which it seems to have done on that of Mademoiselle 
Bobillier, whose depositions are very descriptive, full of imagery 
and epithet, something in the style really of a French novel, or 
the trash of a circulating library.” 


One of his most celebrated judgments in the consistory 
court was delivered in the case of Gilbert v. Buzzard re- 
ported in Phillimore’s Rep. vol. iii. p. 346, a case which we 
cannot but wonder that the American editor of the con- 
densed Ecclesiastical Reports had the heart to omit. This 
was a suit brought by a parishioner of St. Andrews, Hol- 
born, against the church-wardens, for obstructing the inter- 
ment of his wife. 'The body had been deposited in an iron 
coffin, and the church-wardens refused to permit the inter- 
ment, on the plea that the burial grounds would be soon 
filled with iron coffins. 'The following is an extract from 
the judgment in that case. 


“It may not be totally useless or foreign to remark briefly that 
the most ancient methods of disposing of the remains of the dead, 
recorded by history, are by burial or by burning, of which the 
former appears the most ancient. Many proofs of this occur in 
the sacred history of the patriarchal ages, in which places of se- 
pulture appear to have been objects of anxious acquirement, and 
the use of them is distinctly and repeatedly recorded. The ex- 
ample of the divine founder of our religion, in the immediate dis- 
posal of his own person and those of his followers, has confirmed 
the indulgence of that natural feeling which appears to prevail 
against the instant and entire dispersion of the body by fire ; and 
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has very generally established sepulture in the customary practice 
of christian nations. Sir Thomas Browne, in his ‘ Treatise on 
Urn Burial, thus expresses himself (it is his quaint but energetic 
manner) : ‘ Men have been fantastical in the singular contrivances 
of their corporeal dissolution, but the soberest nations have rested 
in two ways of simple inhumation and burning. ‘That interment 
is of the older date, the examples of Abraham and the patriarchs 
are sufficient to illustrate. But christians abhorred the way of 
obsequies by burning; and, though they stuck not to give their 
bodies to be burnt in their lives, detested that mode after death ; 
affecting rather a depositure than absumption, and properly sub- 
mitting unto the sentence of God, to return not unto ashes, but 
unto dust again.’ But burning was not fully disused till christianity 
was fully established, which gave the final extinction to the sepul- 
chral bonfires. The mode of depositing in the earth has, how- 
ever, itself varied in the practice of nations. ‘ Mihi quidem,’ says 
Cicero, ‘ antiquissimum sepulture genus id videtur fuisse, quo 
apud Xenophontem Cyrus utitur.’ That great man is made by 
that author to say, in his celebrated dying speech, that he desired 
to be buried neither in gold, nor in silver, nor in any thing else, 
but to be immediately returned to the earth. ‘ What,’ says he, 
‘can be more blessed than to mix at once with that which pro- 
duces and nourishes every thing excellent and beneficial to man- 
kind.” There certainly, however, occurs very ancient mention 
(indeed the passage itself rather insinuates it indirectly) of sepul- 
chral chests, or what we call coffins, in which the bodies, being 
enclosed, were deposited, so as not to come into immediate con- 
tact with the earth. It is recorded specially of the patriarch Jo- 
seph, that when dead, he was put into a coffin, and embalmed ; 
both of them perhaps marks of distinction to a person who had 
acquired other great and merited honors in that country. It is 
thought to be strongly intimated by several passages in the sacred 
history, both old and new, that the use of coffins, in our sense of 
the word, was made by the Jews. It is an opinion that they were 
not in the use of the two polished nations of antiquity. It is some 
proof that they were not, that there is hardly perhaps in either of 
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them a word exactly synonymous to the word coffin ; the words 
in the Grecian language usually adduced referring to the feretrum, 
or bier, on which the body was conveyed, rather than to a chest 
in which it was enclosed and deposited, and the Roman terms are 
either of the like signification, or are mere general words, chests 
or repositories for any purposes, arca and arculus, without any 
funereal meaning, and without any final destination of these depo- 
sitions in the earth. The practice of sepulture has also varied 
with respect to the places where it has been performed. In an- 
cient times caves were in high request ; mere private gardens, or 
other demesnes of the families, enclosed spaces out of the walls of 
towns, or by sides of roads: and finally, in christian countries, 
churches and churchyards, where the deceased could receive the 
pious wishes of the faithful who resorted thither in the various 
calls of public worship. In our own country, the practice of bury- 
ing in churches is said to be anterior to that of burying in what 
are now called churchyards, but was reserved for persons of pre- 
eminent sanctity of life ;—men of less memorable merit were 
buried in enclosed places, not connected with the sacred edifices 
themselves. But a constitution imported from Rome, by Arch- 
bishop Cuthbert, in 750, took place at that time, and churches 
were surrounded by churchyards. In what way the mortal re- 
mains are to be conveyed to their last abode and there deposited, 
I do not find any positive rule of law or of religion that prescribes. 
The authority under which they exist is to be found in our man- 
ners rather than in our laws. They have their origin in senti- 
ments and suggestions of public decency and private respect: they 
are to be ratified by common usage and consent, and being at- 
tached to subjects of the gravest and most impressive kind, remain 
unaffected by private caprice and fancy, amidst all the giddy 
revolutions that are perpetually varying the modes and fashions 
that belong to lighter circumstances in human life. ‘That a body 
should be carried in a state of naked exposure would be a real 
offence to the living, as well as an apparent indignity to the dead. 
Some coverings have been deemed necessary in all civilized and 
christian countries; but chests containing the bodies, and de- 
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scending into the grave along with them, and there remaining in 
decay, do not plead the same degree of necessity and the same 
universal use. ‘There is an instance of an European sovereign 
making an attempt to abolish the use of sepulchral chests in his 
Italian dominions, but frustrated by the natural feelings of a highly 
polished people. In our country the use of coffins is extremely 
ancient. They are found of great apparent antiquity, of various 
forms and various materials—of wood, of stone, of metals, of mar- 
ble, and even of glass.” 


Sir William Scott was judge of the admiralty court from 
1798, to 1828, and in this capacity, his great powers shone 
with equal, perhaps superior lustre. It was fortunate for 
his fame, that he occupied the position during so remarkable 
and eventful a period in European history, during a portion 
of which England was waging a desperate conflict with the 
most wonderful man in modern history, with nearly all the 
resources of the continent at his control, a conflict which 
she was enabled to carry on mainly by her naval suprem- 
acy, and by her commerce flourishing in spite of the restric- 
tions with which it was clogged, and the obstacles with 
which it had to contend. It was this long and passionate 
warfare, which gave origin to those masterly judgments, 
worthy of the great interests involved, and which have ever 
been received as paramount authorities in the exposition of 
international law. ‘There is, as our professional readers 
need hardly be told, a very great difference in the functions 
and position of an admiralty judge in a time of war and 
peace. In ‘piping times of peace” he is occupied with 
matters, which, however much they may interest the par- 
ties concerned, awaken little attention in the public at large, 
still less in foreign nations, such as sailors’ wages, the appor- 
tionment of salvage, the settlement of questions of collision, 
bottomry bonds, &c. But when the “ blast of war blows 
in our ears” he dilates into a magnitude and importance 
wholly unknown before. States, sovereignties and empires, 
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come before him as suitors in his discussions of the manifold 
questions growing out of the rights of neutrals, the construc- 
tion of treaties, the laws of blockade, the rights of captors, 
the right of search for enemies’ goods, or goods contraband 
of war, &c. &c. His grasp is felt in the remotest seas, and 
his empire is commensurate with the winds and waves. A 
few sentences from his lips transfer a million’s worth of 
property, and settle the most difficult questions, about which 
ambassadors have intrigued, treaties been made and broken, 
and congresses of nations summoned. 

The admiralty decisions of sir William Scott are con- 
tained in the reports of Robinson, Edwards, Dodson and 
Haggard, and the high and enduring reputation which they 
enjoy, as sound expositions of the law of nations, render any 
commendations from us unnecessary. The following ex- 
tract from his judgment in the case of the Maria, 1 Rob. 
287, justifying the seizure of a Swedish (neutral) ship, 
laden with naval stores, for registry visitation and search 
by a British cruiser, contains a statement of the principles 
upon which he administered the law, and of the sense of 
duty by which he was actuated in his judicial station. 


“In forming that judgment, I trust that it has not escaped my 
anxious recollection for one moment, what it is that the duty of 
my station calls for from me ;—namely, to consider myself as 
stationed here, not to deliver occasional and shifting opinions to 
serve present purposes of particular national interest, but to ad- 
minister with indifference that justice which the law of nations 
holds out, without distinction, to independent states, some happen- 
ing to be neutral and some to be belligerent. The seat of judicial 
authority is, indeed, locally here, in the belligerent country, ac- 
cording to the known law and practice of nations: but the law 
itself has no locality. It is the duty of the person who sits here 
to determine this question exactly as he would determine the same 
question if he was sitting at Stockholm; to assert no pretensions 
on the part of Great Britain which he would not allow to Sweden 
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in the same circumstances, and to impose no duties on Sweden, as 
a neutral country, which he would not admit to belong to Great 
Britain in the same character. If, therefore, I mistake the law in 
this matter, 1 mistake that which I consider, and which I mean 
should be considered, as the universal law upon the question ; a 
question regarding one of the most important rights of belligerent 
nations relatively to neutrals.” ' 


Sir William Scott in 1821 was raised to the peerage and 
created baron Stowel, but as he had already attained to the 
age of seventy-six years, his functions in the grave and dig- 
nified body to which he now belonged were confined to a 
silent vote. He retired from the consistory court in 1821, 
and from the admiralty court in 1828. The short remnant 
of his life was passed in retirement at his country residence, 
and the last years of his life were darkened by physical 
infirmity, and the decay of his mental powers, that “ de- 
mentia”’ which the Roman poet tells us is “ omni mem- 
brorum damno major.”’ He died without pain or conscious- 
hess, on the twenty-ninth day of January, 1836. 

Lord Stowel was twice married. His first wife, whom 
he married in April, 1782, was Anna Maria, daughter of 
John Bagnall, by whom he had two children, a son who 
died a short time before his father, and a daughter, the 


1 We extract from the life of lord Stowel in the London Law Magazine, to 
which we have already expressed our acknowledgments, a few sentences 
illustrative of the profound ignorance which seems to prevail,even among 
intelligent men in England, upon every thing connected with the institutions 
of this country : “ Lord Stowel printed, for private distribution, some copies 
of his judgments, and sent one to the admiralty judge of the United States. 
After acknowledging the present, this gentleman continued— In the excite- 
ment caused by the hostilities then raging between our countries, [ frequently 
impugned your judgments and considered them as severe and partial, but on 
a calm review of your decisions after a lapse of years, 1 am bound to confess 
my entire conviction both in their accuracy and equity. I have taken care 
that they shall form the basis of the maritime law of the United States, and I 
have no hesitation in saying that they ought to do so in that of every civil- 
ized country in the world.’ ”’ 
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wife of viscount Sidmouth. He became a widower in 1809, 
and in 1813, married the widow of the marquis of Sligo. 
If the authority of the writer of the biography in the Lon- 
don Law Magazine may be relied upon, his second marriage 
formed no accession to his happiness, and he is to be added 
to the list of men, who, sensible and prudent in all other 
things, have expended all their folly in the selection of their 
Wives, or in the unseasonableness of their marriage. 

His personal character was marked in a high degree by 
amiableness and kindliness of feeling. His nature was 
social and he was fortunate in an extensive circle of friends. 
His domestic attachments were strong, and the intimate tie 
which connected him with his brother lord Eldon con- 
tinued unbroken, till it was severed by the rude hand of 
death. He was what is called a gentleman of the old 
school, and in his manners he retained the elaborate cour- 
tesy of former times mingled with a grace peculiar to him- 
self. With the manners of a former period he retained its 
convivial habits, which his vigorous constitution permitted 
him to indulge freely, though he never was betrayed into 
excess. His brother lord Eldon used to say of him (and 
lord Eldon’s jokes are as worthy of preservation as queen 
Anne farthings) that he never ate fewer than three hundred 
and sixty five good dinners in one year, but how many 
more he would not undertake to say. He seems to have 
been wanting in the sterner and austere virtues of the 
stoic, and a vein of mild epicurianism ran through his 
character. He was by constitution a tory and a conserva- 
tive. He shrank from any innovation upon established 
usages, not only from principle, but from his love of repose, 
which made the bustle of change and the excitement of 
novelty distasteful to him. He was accused of loving 
money “‘not wisely but too well,” and of being very reluct- 
ant to listen to those claims upon his generosity, to which 


a proper sense of duty as well as a benevolent spirit should 
25* 
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have made him lend an indulgent ear. There is much 
apology, however, for this foible, in men who are born poor, 
and who attain independence by earning much and spend- 
ing little; for when competence has expanded into wealth, 
the habits have become too inveterate to be changed. He 
died without any male heir, and his honorable title has be- 
come extinct. G. S. H. 





ART. VI.—LIEBER’S HERMENEUTICS. 


Legal and Political Hermeneutics, or Principles of Interpre- 
tation and Construction in Law and Politics, with Remarks 
on Precedents and Authorities. Enlarged edition. By 
Francis Liezer. Boston: Charles C. Little and James 
Brown, 1839. 12mo. pp. 240. 


Tuts work was originally published in the eighteenth volume 
of our journal. It has been rewritten and enlarged, and is 
now published in a separate form. The author has also 
added an entirely new chapter on Authorities. Having al- 
ready expressed our opinion of the work, in the remarks 
prefixed to it, in its original form, we have only to add, 
that, in its present shape, it is still more worthy of the atten- 
tion of the general as well as the professional reader. The 
author’s intention, in the first instance, was, to make it a 
part of his work on Political Ethics, in which case, it would 
have required abridgment ; but we think he has both added 
to his own fame, and done a service to the public, by pub- 
lishing this enlarged edition in a volume by itself. 
L. & © 
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JURISPRUDENCE. 


I.—DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 6 Adolphus and Ellis, Parts 3 and 4; 3 Clark and Finelly, 
Part 4; 3 Nevile and Perry, Parts 2 and 3; 4 Bingham’s New Cases, Part 
3; 3 Meeson and Welsby, Part 4; 4 Meeson and Welsby, Part 1; and 2 
Moody and Robinson, Part 1. 


ADVERTISEMENT FOR REWARD. Where a party who 
had been robbed of bank-notes published an advertisement, 
whereby he promised that ‘* whoever should give information 
by which the same should be traced, should, on conviction of 
the parties, receive a reward of 201.” to be paid on application 
to him :—Held, that the only party entitled to the reward was 
he who first gave information whereby the notes were traced to 
the robber, so as to ensure his conviction:—Held also, that 
such information need not be communicated in the first instance 
to the party robbed, but that it was sufficient if it were given to 
a person authorized to act upon it in the apprehension of the 
offender; as to a constable. Lancaster v. Walsh, 2 M. & 
W. 16. 

ARBITRATION. (Award—Excess of authority by arbitrator.) 
By an agreement for the sale of lands, it was stipulated that the 
title should be made out to the satisfaction of a third person. 
A question arose between that person and the vendor, as to the 
validity of the title ; and by an order of the court, “ the settle- 
ment of all questions on any agreement” existing between the 
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parties was referred to an arbitrator. He awarded that the 
vendor should convey the lands to the vendee, and should exe- 
cute a bond to the vendee, to be forfeited on eviction of the 
latter from the premises by reason of any defect of the title :— 
Held, that the arbitrator had exceeded his authority in so 
awarding, and that the award was bad. Ross v. Boards, 3 N. 
& P. 382. 

ATTORNEY. (Liability of in trespass, for irregular arrest.) 
Where a writ of capias ad respondendum has been set aside 
for irregularity, the attorney who sued it out is liable in trespass. 
(1 Str. 509: T. Raym. 73; 2 W. Bl. 845; 3B. & Ad. 343.) 
Codrington v. Lloyd, 3 N. & P. 442. 

2. (Production of client’s title deeds by.) A witness is not bound 
to produce, in obedience to a subpoena, a will which he holds 
as attorney for a devisee claiming under it ; although it be sug- 
gested that it is a will of personalty as well as realty, and ought 
therefore to be deposited in the ecclesiastical court. Doe d. 
Carter v. James, 2 M. & Rob. 47. 

BILLS AND NOTES. (Alteration of.) The addition of the 
name of a second surety to a joint and several promissory note, 
with consent of all parties, after it has issued, is not a material 
alteration, so as to render an additional stamp necessary, or to 
affect the right of the co-surety tocontribution. Cattin v. Simp- 
son, 3 N. & P. 248. 

2. (Same.) The holder of a bill is bound to prove that any alter- 
ation in it has been duly made. When therefore a bill, the 
appearance of which left it uncertain whether it had been altered 
before or immediately after its issue, was submitted to a jury, 
with a direction that if from its appearance they believed the 
alteration was made befvure the bill was completed and while the 
ink was wet, they should find for the plaintiff; the court set 
aside the verdict so found, on the ground that the plaintiff ought 
to have shown by extrinsic evidence that the alteration was 
properly made. (M. & M. 116.) Knight v. Clements, 3 N. 
& P. 375. 

3. (Notice of dishonor.) The holder of a bill gave the following 
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written notice to the indorser on its dishonor :—* Messrs. H. are 
surprised to hear that Mrs. G.’s bill was returned to the holder 
unpaid.” On the same day the indorser came to the holder 
and expressed his regret, and promised that he would write to 
the other parties; by whom or by himself the bill should be 
paid : Held, sufficient notice to render him liable. Houlditch v. 
Cauty, 4 Bing. N. C. 411. 

4. (What is a promissory note.) “I have received the sum of 
20/. which I borrowed of you, and I have to be accountable for 
the said sum with interest.” Held to be an agreement, and not 
a promissory note. Horne y. Redfearne, 4 Bing. N. C. 433. 

. (What is a bill of exchange.) An instrument drawn by A. on 
B., requiring him to pay to the order of C., twenty-one days after 
date, ‘* without acceptance,” a certain sum, is a bill of exchange, 
and may be so described in an indictment for forgery. Reg. v. 
Kinnear, 2 M. &. Rob. 117. 

BOND. (How discharged.) The obligees of a joint and several 

indemnity bond for 2000/. sued one of the obligors, but after 


ii | 


declaration, and while the damages were unliquidated, accepted 
from him 215/., “‘ being the amount which they had agreed to 
accept in discharge of the damages and costs in that action.” 
Held, that such payment was not a discharge of the whole dam- 
ages on the bond, so as to prevent the obligees from bringing 
another action upon it against the other obligor. (2 B. & Ad. 
889.) Field v. Robins, 3 N. & P. 227. 

COMPUTATION OF TIME. Goods were sold on the 5th of 
October, to be paid for in two months: Held, that an action for 
the price could not be commenced until after the expiration of 
the 5th of December. (15 Ves. 248; 9 B. & Cr. 134, 603; 4 
Nev. & M. 378.) Webb v. Fairmaner, 3 M. & W. 473. 

CONTRACT OF SALE. (Sale or return.) The defendant sold 
the plaintiff two horses for 80/., and the money was paid on an 
agreement that the plaintiff might return them within a month, 
allowing 10/. off the 80/., and that if he kept them beyond the 
month he should pay 10/. more : Held, that the plaintiff, having 
returned them within the month, was entitled to recover back 
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the 707. in an action for money had and received. Hurst v. 
Orbell, 3 N. & M. 237. 

CORPORATION. (Assumpsit, when maintainable by.) A cor- 
poration, created for the purpose of supplying gas, may main- 
tain assumpsit for the breach of a contract by the defendant to 
accept gas from year to year at a certain yearly sum, the con- 
sideration being alleged to be the promise of the plaintiffs to 
supply it on those terms ; such promise by the company, though 
not under seal, is valid, and is a good consideration. And it 
makes no difference as to the right of a corporation to sue on a 
contract entered into by them without seal, whether the contract 
be executed or executory, nor whether the promises be express 
or implied. (6 Ad. & E. 829.—Overruling East London Wa- 
terworks Company v. Bailey, 4 Bing. 283.) Church v. Imperial 
Gas Light Company, 6 Ad. & E. 846. 

DEFECT OF FENCES. Where cattle have escaped from an 
adjoining close into that of the defendant, through defect of 
fences which he is bound to repair, he is not justified in driving 
them out in the highway and leaving them there, though that 
may be their best way back. 

Quere, whether he would be justified if he had re-conducted 
them to the close from which they had escaped. Carruthers v. 
Hollis, 3 N. & P. 246. 

DEVISE. (For life or in fee.) Devise as follows: “I give to 
my sons Joshua and James my estate that I now occupy, tegether 
with the factory thereon, except the house I now occupy, and 
twenty yards back, with the cottages thereon, which I give to 
my daughters A. and M. jointly.” And after charging with 
certain payments ‘“ his estate heretofore given to his son,” the 
will proceeded ; “I give and bequeath to my son Joshua that 
estate at H. occupied by F., which I hold under lease from §., 
during the term of my lease: ” Held, that the sons took a fee 
in the factory, and the daughters a fee in the house and cot- 
tages. (4 Taunt. 176; 7 East, 259.) Doe d. Knott v. Law- 
ton, 4 Bing. N. C. 455. 

2. (Construction of —Lawful heir, who meant by.) T. Selby, who 
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had no relations of his own name, devised his property, which 
had been purchased by himself, his father, and his grandfather, 
to his right and lawful heir at law (for whom he directed adver- 
tisements to be published) charged with legacies, to be paid in 
twelve months after his death: and if no heir was found, then 
to W. L., on condition that he changed his name to Selby. The 
testator had several relations on his mother’s and grandmother’s 
side, to whom he left large legacies: Held, on error (reversing 
the judgment of the court of common pleas), that by his * lawful 
heir’ the testator meant not necessarily an heir of the blood of 
the Selbys, but any heir capable of inheriting the whole of his 
property. Davies vy. Lowndes, 4 Bing. N. C. 478. 


. (Description of devisee.) A testatrix devised lands (after the 


death of devisees for life) to the second son of J. K. in fee. At 
the time of making the will, J. K. had had three sons, but two 
of them had died previously ; the third, W., survived the testa- 
trix. Afterwards, and in the testatrix’s life-time, J. K. had a 
son, who died in her life-time, and another son, John, who sur- 
vived her: Held, that John took under the devise. (1 Ves. sen. 
294.) King v. Bennett, 4 M. & W. 36. 


DOMICILE. (Adoption of foreign law—Evidence.) The prin- 


ciple of the ‘* comitas gentium,” by which the personal property 
of a person who died while domiciled in another country is held 
subject to the law of the country of the domicile, does not ex- 
tend to the adoption of the rules of evidence which prevail in 
that country. 

Accordingly, where a party domiciled in England, in a deed 
executed by him, referred to a will which he had previously 
made relating tosome money in a Scotch bank, and afterwards 
made a general will, which was admitted to be a revocation of 
the former one, though apparently not framed with the intention 
of altering the disposition which he had previously made of the 
Scotch money: Held, that the Scotch court was entitled to look 
at the former will for the purpose of aiding the construction of 
the deed by which it was referred to, though it would not have 
been producible for that purpose in an English court of law. 
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It was, however, held upon the appeal, that even without 
looking at the will, the deed itself was sufficiently explicit to 
support the judgment of the court below. 

In giving effect to instruments affecting the personal estate of 

a person who died domiciled in another country, the rules of 
construction prevalent in such country should be adopted. 
Yates v. Thompson, 3 C. & F. 544. 
ESCAPE. (On mesne process, what is, and when actionable.) A 
debtor, in custody of the sheriff on mesne process, was taken, 
after the writ was returnable, from the county jail, in the jail- 
er’s custody, to a place in the same county several miles distant, 
in order to give evidence before a revising barrister, and was 
returned to the jail the same day: Held, that this was an 
escape. 

No action can be maintained against the sheriff for the 
escape of a prisoner in custody on mesne process, unless the 
plaintiff have sustained actual damage or delay of his suit 
thereby. (5 T. R. 37.) Williams v. Mostyn, 4 M. & W. 145. 
EVIDENCE. ( Reputation.) On an issue as to a public right of 
way, a document upwards of forty years old, signed by thirteen 
inhabitants of a hamlet (twelve of whom were dead), which 
appeared to have been drawn up at a public meeting called to 
resist the repair of the road in question by the hamlet, and con- 
tained a declaration that it was not a public road, was held ad- 
missible as evidence of reputation, although of very little weight. 
Barraclough v. Johnson, 3 N. & P. 238. 

2. (Entries in public book.) In an action for a libel on the med- 
ical officer of a poor law union, imputing that he had been 
guilty of inattention to a sick pauper: Held, that entries made 
by him in the book which he was directed to keep, by a rule of 
the poor law commissioners, of his visits to sick paupers, were 
not admissible in evidence for him to prove that he made such 
visits, and so to disprove a justification of the truth of the libel. 
. (Pedigree—Reputation.) The declarations of an illegitimate 
member of a family, respecting his illegitimate brothers and 
sisters, are not admissible as reputation. Doe d. Bandford v. 


Barton, 2 M. & Rob. 28. 
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4. (Notice to produce.) A notice to produce “ all and every let- 
ters written by the plaintiff to the defendant, relating to the 
matters in dispute in the action,” is sufficient to let in secondary 
evidence of a particular letter, though it do not specify the date 
of such letter. Jacob v. Lee, 2 M. & Rob. 33. 

. (Dying declarations.) On an indictment for the murder of A. 
by poison, which B. also took, and died in consequence, the dy- 
ing declarations of B. are admissible. Reg. v. Baker, 2 M. & 
Rob. 53. 

6. (Secondary evidence—Proof of search.) In order to let in 
secondary evidence of a document, it is not essential that the 
search for that document should have been recent, or made for 
the purpose of the cause. A search among the proper papers 
three years before was held sufficient. Fitz v. Rabbits, 2 M. 
& Rob. 60. 

7. (To explain written contract—Usage of trade.) Evidence of 
the usage of trade was admitted to show the meaning of ambi- 
guous words in a packer’s receipt for goods. Bowmanvy. Horsey, 
2M. & Rob. 85. 

8. (Notice to produce, when to be served.) A notice to produce a 
letter, in a town cause, served the evening before the trial at the 
residence of the attorney, at half past seven in the evening, was 
held too late. Byrne v. Harvey, 2 M. & Rob. 89. 

9. (Correspondence, how much of to be read.) Where the plaintiff 
puts in evidence letters of the defendant, selected out of a cor- 
respondence, the defendant is not entitled to put in the inter- 
mediate letters, unless expressly referred to in those put in by 
the plaintiff. Sturge v. Buchanan, 2 M. & Rob. 90. 

10. (Answer in Chancery.) If an answer in chancery is produced 
in evidence, the opposite party is entitled to have the whole bill 
in Chancery read as part of his adversary’s case. Pennell v. 
Meyer, 2 M. & Rob. 98. 

FALSE PRETENCES. (Jndictment.) An indictment for ob- 
taining goods or money by false pretences must state to whom 
they belong, and if it do not, will be bad after verdict, notwith- 
standing the 7 Geo. 4, c. 64, s. 21. (8C.& P. 196; 7C.& 
P. 836.) Martin v. The Queen, 3 N. & P. 472. 
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2. Obtaining, as a loan, from the drawee of a bill accepted by 
the prisoner, and negotiated by the drawer, part of the amount, 
as for the purpose of paying the bill, under the false pretence 
that the prisoner was prepared with the residue of the amount, 
is an offence within the 7 & 8 Geo. 4, c. 29, s. 53, the prisoner 
being shown not to be so prepared, and not intending so to apply 
the money. Reg. v. Crossley, 2 M. & Rob. 17. 
GUARANTEE. (When joint or several.) E., as attorney for 
the plaintiffs, who were exccutors of M., sold an estate, to a 
share in the proceeds of which W. was entitled as legatee of 
M.; and the defendant having claimed W.’s share of the pro- 
ceeds under an agreement with him, the plaintiffs paid the 
amount to the defendant, on receiving from him a guarantee, 
addressed to E., and also to the plaintiffs as executors of M., to 
indemnify them and each of them against any action of W.: 
Held, that the plaintiffs, the executors, might sue on this gua- 
rantee without joining E. Place v. Delegal, 4 Bing. N.C. 428. 
HUSBAND AND WIFE. (Liability of husband for necessaries 
to wife.) Where a husband, living apart from his wife, allows 
her sufficient for her maintenance, he is not liable for necessa- 
ries supplied to her, and notice to the tradesmen of that allow- 
ance is immaterial, and need not be given. (6 B. & C. 200.) 
Mizen v. Pich, 3 M. & W. 481. 

2. (Action by, for slander of wife—Special damage.) In an ac- 
tion by husband and wife for slander of the wife, they cannot 
give evidence of special damage by the wife’s loss of service. 
Dengate v. Gardiner, 4 M. & W. 6. 

INSURANCE. (On life—false representation to insurers.) In 
an action on a policy of insurance effected by the plaintiff on 
the life of his wife, the declaration averred that the plaintiff had 
made statements (inter alia), that the wife was not afflicted with 
any disorder which tended to shorten life, and that she had, and 
continued to lead, a temperate life. The defendant pleaded, 
that before the making of the policy, and on divers times after 
that day, the wife had been and was afflicted with certain disor- 
ders, maladies, and diseases, to wit, delirium tremens and ery- 
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sipelatous inflammation of the legs, all which the plaintiff before 
and at the time of the making of the policy well knew. It ap- 
peared, that at the time the policy was effected, the wife had 
been examined at the insurance office, and answered several 
questions put to her, but did not apprise the company of her 
having been affected with those complaints. The jury found 
that the plaintiff had not any knowledge of her having had 
these disorders: Held, that upon the issue raised on these 
pleadings, the wife not being the general agent of the husband 
to effect the policy, but only sent to answer particular questions, 
her knowledge was in this respect the knowledge of the hus- 
band. 

The wife had for several years been attended by A B up to 
her marriage with the plaintiff, and nearly to the time when the 
policy was effected. After her marriage, C D, the medical 
attendant of her husband’s family, had, on one or two occasions, 
when called in to the other members of the family, prescribed 
for her for a cold or some trifling matters. In answer to the 
question put to her at the office, “‘ who is your usual medical 
attendant?” she replied, C D :—Held, that the learned judge 
ought not to have left it to the jury, on this evidence, to say 
which of the two was her usual medical attendant, but whether 
C D could be called her usual medical attendant at all. Huck- 
man vy. Fernie, 3 M. & W. 505. 

LEASE. (Construction of—Forehand rent.) By indenture dated 
21st March, 1828, the plaintiff demised lands from the 25th 
March then instant, for and during the term of seven years then 
next ensuing, wanting seven days ; yielding and paying therefor 
yearly and every year during the term, the yearly rent of 285/, 
by four equal quarterly payments, on the 25th March, the 24th 
June, the 29th September, and the 25th December, in every 
year, commencing from the 25th March then instant: Held, 
that this was a forehand rent, and the first quarter became pay- 
able on the 25th March, 1828, the day of the commencement 
of the term; and therefore that the whole rent was payable 
during the term, and the defendant was liable for it in covenant. 
Hopkins v. Heimore, 3 N. & P. 453. 
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LIBEL. (Jn newspaper—how much of to be read.) In an action 
for a libel contained in a newspaper, the defendant has a right 
to have read, as part of the plaintiffs case, another part of the 
same newspaper referred to in the libel complained of. (2 
Camp. 398.) Thornton v. Stephen, 2 M. & Rob. 45. 

2. (Publication of by servant, when innocent.) A porter, who in 
the course of his business delivers parcels containing libellous 
handbills, being ignorant of their contents, is not liable in an 
action for libel. Day v. Bream, 2 M. & Rob. 54. 

3. (Evidence of malice, when admissible.) In an action for libel 
against the publisher of a magazine, evidence of the personal 
malice of the writer of the libel against the plaintiff is inad- 
missible. Roberison v. Wylde, 2 M. & Rob. 101. 

LIEN. (How defeated.) In trover for certain iron-work, the 
defendant set up as a defence a lien on the iron-work for work 
done to it at the plaintiff’s request : Held, that a claim of set-off 
to a larger amount on the part of the plaintiff was no answer to 
the lien, unless it had been agreed between the parties that the 
one should be deducted from the other. Pinnock v. Harrison, 
3M. & W. 532. 

LIMITATIONS, STATUTE OF. (What sufficient acknowledg- 
ment within.) The defendant, on application for payment of a 
debt, handed over to the plaintiff certain accounts of book-debts 
due to himself, with the following written acknowledgment :— 
*] give the above accounts to you; so you must collect them 
and pay yourself, and you and I will be clear :”—Held, that 
although this was an acknowledgment of the debt, yet as it 
contained merely a promise to pay in one particular manner, 
and no general promise to pay could therefore be collected from 
it, it was not sufficient to take the case out of the statute of 
limitations. (3 B. & Ad. 399.) Routledge v. Ramsay, 3 N. 
& P. 319. 

2. (When and how the statute runs.) It is no answer to a plea of 
the statute of limitations, that after the cause of action accrued, 
and after the statute had begun to run, the debtor, within the 
six years, died, and that (by reason of litigation as to the right 
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to probate) an executor of his will was not appointed until after 
the expiration of the six years, and that the plaintiff sued such 
executor within a reasonable time after probate granted. (2 
Vern. 694; 10 Ves. 93; 1 Myl. & K. 114; 4 Bing. 686; 4 
T. R. 300; 1 Lev. 31; 5 B. & Ald. 204.) Rhodes v. Smethurst, 
4M. & W. 42. 

MANSLAUGHTER. (By surgeon.) Ifa medical man, though 
lawfully qualified to practise as such, cause the death of a pa- 
tient by the grossly unskilful or grossly incautious use of a dan- 
gerous instrument, he is guilty of manslaughter. Reg v. Spil- 
ling, 2 M. & Rob. 107. 

MASTER AND SERVANT. (Liability of owner of goods 
for misfeasance of persons employed by him upon them.) The 
defendants, who were occupiers of a bonded warehouse, en- 
gaged a master porter to lower and convey a barrel of flour 
from the warehouse. ‘The master porter engaged a master 
carter, and both of them attended with their men. During the 
process of lowering the barrel, owing to the defectiveness of a 
rope furnished by the master porter, it fell and injured the plain- 
tiff: Held, that the defendants were liable for the injury. (1 
Bos. & P. 404; 5 B. & Cr. 547.) Randleson v. Murray, 3 
N. & P. 239. 

MONEY HAD AND RECEIVED. Where an action was brought 
in the name of A against B on a bill of exchange, but it appear- 
ed that C, the drawer of the bill, was the real plaintiff, and that 
A only lent his name because C was unwilling that his should 
appear, and that A gave no instructions to and had no commu- 
nication with the attorney ; and the attorney received a sum of 
money from B on the settlement of that action: Held, in an 
action for money had and received by A against the attorney, 
to recover such sum, the jury having found that it was received 
for C and not for A, that the plaintiff could not recover. Clark 
v. Dignam, 3 M. & W. 478. 

PARTNERSHIP. (Actions between partners.) Where a mem- 
ber of a joint stock company advanced money to a director of 
the company, knowing that it was to be applied in taking up a 
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bill, which the director had become a party to, for the purposes 
of the company: Held, that it was a question for the jury, 
whether the plaintiff advanced the money on the credit of the 
company at large, or on that of the director individually. Colley 
v. Smith, 2 M. & Rob. 96. 

PRACTICE. (Right to begin.) Where the judge at nisi prius 
has decided clearly and manifestly wrong on the question 
whether the plaintiff or the defendant had the right to begin, 
the court will grant a new trial. Huckman vy. Fernie, 3 M. & 
W. 505. 

. (Same.) Declaration on a policy of insurance on life averred, 
that the person insured was at the time in good health. Plea, 
that he was in bad health; with a verification. Replication, 
that he was in good health, as in the declaration alleged ; con- 
cluding to the country : Held, that the plaintiff had the right to 
begin. 

Only one counsel ona side is to be heard on the claim of 
right to begin; and the counsel for the party claiming it has 
the right to reply. Rawlins v. Desborough, 2 M. & Rob. 70. 
PRINCIPAL AND ACCESSARY. A prisoner, who employed 
another person to harbor the principal felon, may be convicted 
as accessary after the fact, though he himself did no act of 
relieving, &c.; and the prisoner may be convicted on the un- 
corroborated testimony of the person who actually harbored, 
&e. Rex v. Jarvis, 2 M. & Rob. 40. 

SALE BY AUCTION. (Rescission of, on ground of misde- 
scription in particulars.) By the particulars of sale of certain 
houses and land, lot 13 was described as building ground, and 
an adjoining lot, 12, as a villa, subject to liberty for the pur- 
chaser of lot 1 to come on the premises to repair drains, &c, as 
reserved in lot 7. The reservation in lot 7 referred to a lease, 
which gave the occupier of that and several adjoining lots, 
composing a row of houses, a carriage-way in common, in front 
of the lots, and a foot-way at the back, and also a foot-way over 
lot 13. The particulars also contained plans, which showed the 
carriage-way in front, and the footway at the back of the houses, 
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but not the footway over lot 13; but the particulars stated that 
the lease of lot 7 might be seen at the vendor’s office, and would 
be produced at the sale. The plaintiff purchased lots 12 and 
13, in ignorance of the foot-way over lot 13, and signed one 
contract for both: Held, that the misdescription was such as to 
entitle him to rescind the contract as to both. Dykes v. Blake, 
4 Bing. N. C. 463. 

2. (Same.) A condition of sale, “ that if any mistake shall be 
made in the description of the premises, or any other error 
whatever shall appear in the particulars of the property, such 
mistake or error shall not annul the sale, but a compensation 
shall be given or taken,” &c. does not apply where any sub- 
stantial part of the property turns out to have no existence, or 
cannot be found; or where the vendor has mald fide given a 
very exaggerated description of the property. ‘The purchaser 
may in such case rescind the contract in toto. Robinson v. 
Musgrove, 2 M. & Rob. 92. 

SLANDER. (Actionable words.) An action will lie for saying 
of the plaintiff “* he is a returned convict,” although the words 
import that the punishment has been suffered. Fowler vy. Dowd- 
ney, 2 M. & Rob. 119. 

STATUTE. (Effect of repeal of.) Where an act of parliament 
directs a proceeding to be adopted, as contained in a former 
act, the repeal of such former act does not operate as a repeal 
of the proceeding so directed, which is to be considered as in- 
corporated in the latter act. Reg v. Stock, 3 N. & P. 420. 

TRESPASS. (Evidence of provocation.) In trespass for a 
battery, the provocation, although not arising at the time of the 
battery, may be given in evidence under not guilty, in mitigation 
of damages. Fraser v. Berkeley, 2 M. & Rob. 3. 

WARRANTY. (Of horse—what is unsoundness.) A slight dis- 
order on a horse at the time of sale, not calculated permanently 
to diminish his usefulness, such as with ordinary care may soon 
be cured, and from which he has in fact recovered, is not an 
unsoundness constituting a breach of a general warranty of 


soundness. Bolden v. Brogden, 2 M. & Rob. 113. 
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2. (Of horse—parol evidence, when admissible in proof of.) The 
defendant gave a verbal warranty of a horse, which the plaintiff 
thereupon bought and paid for, and the defendant afterwards 
gave him the following memorandum :—* Bought of G. P., a 
horse for the sum of 7/.—G. P.” Held, that parol evidence 
might, notwithstanding, be given of the warranty. Allen vy. 
Pink, 4 M. & W. 140. 

WATERCOURSE. A right to a watercourse is not destroyed 
by the owner’s altering the course of the stream. And in an 
action for the obstruction of a watercourse, it was held, that an 
interruption twenty-two years before action brought, whereby 
the stream did not flow in its accustomed channel until nineteen 
years before action brought, did not affect the plaintiff's right to 
recover. Hall vy. Swift, 4 Bing. N. C. 381. 

WAY. (Dedication.) A road had been used by the public with- 
out interruption for thirty years, but it appeared that twenty-two 
years ago an agreement was made between the owner of the 
soil on the one part, and a colliery company and the surveyor 
of highways of the hamlet on the other part, whereby the former 
agreed to let them use the road on the company paying 5s. a 
year and finding cinders for repairs, and the hamlet drawing 
and spreading them :—Held, that although the evidence of user, 
per se, would show a dedication by the owner of the soil, it was 
explained by the agreement, which amounted only to a license 
to use the road during such times as the conditions of it should 
be observed. 

Semble, there cannot be a conditional dedication of a right of 
way to the public. Barraclough vy. Johnson, 3 N. & P. 233. 
2. (Right of reversioner to sue for obstruction of.) A rever- 
sioner cannot sue for the obstruction of a right of way, unless 
the obstruction be such as either permanently injures the estate, 
or operates in denial of the right. (1 M. & Selw. 234; 10 

B. & Cr. 145.) Hopwood y. Schofield, 2 M. & Rob. 34. 

WILL. (Signature.) A will of lands is sufficiently signed, 
within the statute of frauds, by the mark of the testator, although 
he can write. Taylor vy. Dening, 3 N. & P. 229. 
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WITNESS. (Right of party to discredit his own witness.) The 
counsel calling a witness, who has given unfavorable evidence 
on cross-examination, may, on re-examination, ask him questions 
to show inducements to betray the party who has called him. 


Dunn vy. Aslett, 2 M. & Rob. 122. 


EQUITY. 


Selections from 2 Keen, Part 2; 3 Younge & Collier, Part 1; and 8 Sim. 
Part 2. 


ADEMPTION OF LEGACY. (Intended change of fund.) A 
testator resident abroad bequeathed to A B, 2000/., part of a sum 
of 7000/. in the hands of his agents in England. Subsequently 
to that, his agents, acting under an order received from his 
general agent abroad, but sent without the special knowledge of 
the testator, to invest 5000/. of the whole sum, had actually in- 
vested the whole in the 4/. per cents, and seven days previous 
to his death the testator wrote to his agent abroad, desiring him 
to order the investment of all the moneys in the hands of his 
agents in England, which latter order could not have been car- 
ried into effect before the death of the testator: Held, that the 
legacy was not adeemed. Basan v. Brandon, 8 Sim. 171. 

ARREARS OF INTEREST. (Bequest of debt.) The bequest 
of a bond debt owing to testator was held to carry with it the 
arrears of interest accrued due on such debt during the life-time 
of the testator. (Roberts v. Cuffin, 2 Atk. 115; Hawley v. 
Cutts, 2 Freem. 23.) Harcourt v. Morgan, 2 Keen, 274. 

BILL OF DISCOVERY. (Prayer for relief.) If to a bill of 
discovery in aid of a defence to an action at law, a prayer for 
equitable relief be added, the defendant is not bound to give 
any discovery beyond what is incidental to such relief; accord- 
ingly, where such bill was filed by an insurance company in aid 
of a defence to an action of policy, on the ground of fraud and 
want of insurable interest, and the bill also prayed for the de- 
livery up of the policy: it was held, that the defendant was not 


26* 
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bound to answer that part which related to the want of interest. 
Desborough v. Curlewis, 3 Y. & C. 175. 

CONSTRUCTION. (Jsswe—marriage articles.) By marriage 
articles, a reversionary interest in a fund was agreed to be 
settled on the husband for life, remainder to the wife for life, 
and after the death of the survivor on the issue of the marriage 
living at the death of such survivor, in equal shares if more 
than one, and if but one, then the whole to such only child, and 
if there should be no issue of the marriage living at the death 
of the survivor, then as the husband should appoint. The only 
child of the marriage died in the father’s life-time, leaving a 
child: Held, that the word issue was to be construed child, 
and that an appointment made by the father was valid. Swift 
v. Swift, 8 Sim. 168. 

DOMICIL. (Scotch heir—administration of assets.) By the 
Scotch Jaw, if the heir pays movable debts, which his estate is 
only liable to in aid of the personalty, he is entitled to be ex- 
onerated out of the personal estate, and where the Scotch heir 
of a person domiciled in England had paid such debts, it was 
held, that he had the same right to be exonerated against the 
personal estate which was administered in England. (Balfour 
v. Scott, 6 Bro. P. C. 550; Drummond vy. Drummond, Ibid. 
601; Story on the Conflict of Laws, 442.) Earl of Winchel- 
sea v. Garretty, 2 Keen, 293. 

2. (Will.) A and his wife, who were British born subjects, but 
who had been naturalized subjects of Denmark, and for several 
years previous and up to 1805, been domiciled in the Danish 
island of St. Croix, in that year came to England, where they 
continued domiciled till their respective deaths. In 1809, they 
made a joint will, whereby they bequeathed a sum of money 
invested in mortgage in St. Croix, and to which they were 
jointly entitled, in certain shares among their children and 
grandchildren, and appointed as executors a son and son-in-law, 
both Danish subjects, and domiciled in St. Croix ; and this will 
was, on the application of the testator and testatrix, confirmed 
by the king of Denmark in the same year. In 1814, A made 
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a separate will, expressly revoking all former wills, and be- 
queathing the money due on mortgage to his wife. She sur- 
vived him, and in 1822 also made a will disposing of the pro- 
perty : Held, that the legatees under this will, and not those 
under the joint will, were entitled to the money. The law of 
domicil as it relates to will is very fully considered in the judg- 
ment of the vice-chancellor. Price v. Dewhurst, 8 Sim. 279. 

3. (Will—effect on probate.) Where a party domiciled in one 
country has personal estate in another, though probate of his 
will in the latter country may be granted for the purpose of 
getting in his estate, yet such probate must be treated as ancil- 
lary to the law of the country of the domicile, and distribution 
of the estate ought to be directed accordingly. 








| A British subject domiciled in France, made, during a short 
visit to England, a will inconsistent with French law, which will 
was admitted to probate in the prerogative court. On a motion 

being made for an injunction to restrain the executor so appoint- 

ed from getting in the estate: it was held by lord Eldon, that 

the court was not at liberty to question the validity of the ap- 

pointment of executor, but that on a suit properly framed, dis- 

tribution might be compelled according to the French law. (See 

| remarks of vice-chancellor on this case, in Price v. Dewhurst, 
8 Sim. 279.) Thornton v. Curling, (Ex relatione), 8 Sim. 310. 
EQUITABLE MORTGAGE. (Deposit of deeds for preparing 
a mortgage.) It was the opinion of the chief baron, that where 
there is an existing debt, the deposit of deeds for the purpose 
of preparing a mortgage is in itself an equitable mortgage, but 
in the case itself, it appeared that the deposit was also made as 


a present security to prevent immediate proceedings against the 
depositor. Keys v. Williams, 3 Y. & C. 55. 

FOREIGN JUDGMENT. (Validity of.) Where a foreign 
judgment is set up in bar to a claim instituted in this country, 
the manner in which it was obtained, and the formation of the 
tribunal, are circumstances material to its efficacy. And where 
the question in the suit was, which of two wills should prevail, 
and some of the parties interested under the former, who were 
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also executors appointed by it, availed themselves of the laws 
of the country in which they resided, which was the Danish 
island of St. Croix, to constitute themselves in their capacity of 
executors a court for the administration of the testator’s pro- 
perty ; their proceedings and judgment, setting up the former 
will, were treated as a nullity. Price v. Dewhurst, 8 Sim. 279. 
INSOLVENT DEBTOR. (Chose in action, Ist and 2d insol- 
vency.) Where a person has twice taken the benefit of the in- 
solvent debtor’s act, and between the two insolvencies has 
become entitled to a chose in action, (as stock), his interest in 
it passes to the assignees under the second insolvency, for the 
reason that the assignees under the first could not have reached 
it without an application to the court, and non constat that the 
court would have granted the application. Curtis v. Sheffield, 
8 Sim. 176. 

MISSING WILL. (Neat of kin—recognizances.) Upon the 
death of a man, a paper writing was found, which he described 
as a codicil to his will, but no will was found: Held, that the 
next of kin were not entitled to their distributive share without 
giving recognizances to refund, in case a will should be forth- 
coming ; but they were allowed, at all events, out of the estate, 
their costs of proving themselves next of kin before the master. 
Bakewell v. Tagart, 3 Y. & C. 173. 

PARTNERSHIP. (Lunacy—jurisdiction.) The court will en- 
tertain a bill for the dissolution of a partnership on the ground 
of lunacy, and will refer it to the master to inquire into the fact. 
(Sayer v. Bennet, 1 Cox, 107.) Kirby v. Carr, 3 Y. & C. 184. 
POWER. (Joint power destroyed by bankruptcy of one of the 
donees.) A and his wife had a joint power of appointment 
among their children over lands in which A had by the deed 
creating the power an estate for life, and with an ultimate re- 
mainder in fee to himself in default of appointment, and subject 
also to a contingent remainder limited to the children. A be- 
came bankrupt, and afterwards made a joint appointment with 
his wife. Held, upon the authority of Badham vy. Mee, 1 Myl. 
& Keen, 32, that A’s power was destroyed by his bankruptcy, 
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and that his power being gone, the joint power was also extinct. 
Hole v. Escott, 2 Keen, 444. 

PRINCIPAL AND SURETY. (Time given—substitution of 
debt.) A father gave a bond to secure the repayment of a 
simple contract debt due by his son. Upon the death of the 
father, the creditor commenced proceedings against his estate 
for the recovery of the debt, but afterwards stayed those pro- 
ceedings upon obtaining from the son, who was heir to the 
father, and the widow, who was his personal representative, a 
joint bond for the payment of the same debt by instalments : 
Held, that the estate of the father was discharged, both on the 
ground of time given to the son, and because the second bond 
was to be considered as given in substitution for the first. Clarke 
v. Henty, 3 Y. & C. 187. 

RESTRAINT UPON ALIENATION. (Attempt at alienation— 
insolvency.) Where a life-interest in a fund was given to a 
man until he should become bankrupt or insolvent, or a com- 
mission of bankrupt should issue against him, or until he should 
take the benefit of any act for the relief of insolvent debtors, 
or he should sell, alien, or attempt or agree so to do: Held, 
that an endeavor by the donee of the fund to raise money by 
sale or mortgage thereof, which endeavor failed in consequence 
of the gift over being discovered by the parties applied to, was 
not such an attempt as gave effect to the limitation over. 

Held also, that although the fund was given only from the 
expiration of a previous life, yet that insolvency previous to the 
vesting in possession might be sufficient, if proved, to give effect 
to the limitation over, and a reference was directed as to the 
fact of such insolvency. Jones v. Wyse, 2 Keen, 285. 

STATUTE OF DISTRIBUTIONS. (Rights of the crown.) 
Where an intestate leaves a widow and no next of kin, one 
half of the personal estate goes to the crown, the widow taking 
only the other half. Cave v. Roberts, 8 Sim. 214. 

WILL. (Construction, “and” read as “ or.”) Where a tes- 
tatrix excluded from more than a half share in her residuary 
personal estate, C. S., together with other specified persons, and 
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such of her nephews as should be under a devise in her said 
will before contained, entitled to any beneficial share in a cer- 
tain estate, and C.8., as well as the other specified persons, 
were at the date of her will so entitled under a description 
which then applied to them, but which subsequently ceased to 
apply to C. S.: Held, that for the purpose of letting him in to 


” Stubbs v. Sargon, 


a full share, “ and” might be read as “ or. 
2 Keen, 255. 

2. (Construction—income of legacy.) Where residuary property 
was bequeathed to a woman to be paid to her at twenty-five, 
with a proviso that it should be put in settlement if she married 
before that time, but there was no gift over in the event of her 
dying before that time : Held, that upon her attaining twenty- 
one, and being unmarried, she was entitled to the income of the 
legacy. Grant v. Grant, 3 Y. & C. 171. 


II.—DIGEST OF AMERICAN CASES. 


Principal cases in 7 Watts (Pennsylvania); 18 Wendell (New York); 2 
Shepley (Maine) ; and 20! Pickering (Massachusetts). 


ACKNOWLEDGMENT. (Proof of character of officer.) If the 
magisterial character of the officer who takes the acknowledg- 
ment of a deed be not set out in the body of it, it may be supplied 
by proof aliunde. A copy of the justice’s commission, certified 
by the recorder of deeds, is competent evidence for that pur- 
pose. Bennet v. Paine, 7 Watts, 334. 

ACTION. (Debt secured by specialty.) An action of assumpsit 
will not lie upon an express promise to pay a debt secured by 
specialty, or other security of a higher nature, although an ac- 
count be settled between the parties, and a balance struck. But 
if other matters of account between the parties be blended with 


1 The 18th and 19th volumes of Pickering’s Reports have not yet been pub- 
lished. See Am. Jur. vol. xviii. p. 529. 
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qu 


the settlement of that which arose out of the specialty, an action 
of assumpsit will lie upon an express promise to pay the balance 
due. Gilson v. Stewart, 7 Watts, 100. 


. (Unlacful Contract.) A contract founded upon a promise and 


engagement to procure signatures and obtain a pardon from the 
governor, for one convicted of a criminal offence and sentenced 
to punishment, is unlawful, and cannot be enforced by an action. 
Hatzfield vy. Gulden, 7 Watts, 152. 

(Retrospective laws affecting.) The legislature, provided it 
does not violate the constitutional prohibitions, may pass retro- 
spective laws, such as in their operation may affect suits pend- 
ing, and give to a party a remedy which he did not previously 
possess, or modify an existing remedy, or remove an impedi- 
ment in the way of recovering redress by legal proceedings. 
Hepburn vy. Curts,7 Watts, 300. 


. (Abduction.) A plaintiff in loco parentis may maintain an ac- 


tion on the case per quod servitium amisit, for an abduction of 
his daughter’s illegitimate offspring. Moritz vy. Ganhart, 7 
Watts, 302. 


. (On Mortgage.) An action of debt will not lie upon a mort- 


gage, which contains no express covenant to pay, and therefore 
creates no personal responsibility. Scott v. Fields, 7 Watts, 
360. 


ACTION OF ASSUMPSIT. (Performance of contract by third 


person.) Where one has bound himself to another by bond to 
furnish him with support, but neglects to perform his duty in 
that respect ; and the support is furnished by a third person at 
the request of the obligee ; the law will imply no promise in 
favor of such third person to recover the value of such support 
against the obligor. Moody v. Moody, 2 Shepley, 307. 


ADMIRALTY. (Jurisdiction of.) The judgment of a court of 


admiralty, upon a libel filed against the master of a vessel by 
one of the crew, complaining of an assault and battery and im- 
prisonment alleged to have been committed on the high seas, 
is not a bar to an action by the mariner against the master in a 
court of common law, for an assault and battery and imprison- 
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ment on shore ina foreign port in the course of the voyage. 
Adams v. Haffards, 20 Pick. 127. 

2. (Same.) In such action, the fact of the mariner’s being found 
on shore by the mate, and imprisoned by him, in pursuance of 
orders given upon the high seas by the master, was considered 
to be immaterial ; and an instruction to the jury, that if any 
part of the acts which constituted this trespass and imprisonment 
was committed by the defendant on board the vessel, the court 
of admiralty might hold jurisdiction of the plaintiff’s complaint, 
was held to be erroneous. Jb. 

ALIEN. (Grant of estate of by legislature.) An alien having 
purchased land in 1809, and died in 1812, without having been 
naturalized, and without having made the declaration required 
by the act of congress preparatory to becoming a citizen, his 
estate escheated to the commonwealth, which had power in 
1814, without office found, to vest the same in the widow of the 
deceased alien. Rubeck vy. Gardner, 7 Watts, 455. 

2. (Tenant by the curtesy.) An alien husband who makes the 
preliminary declaration of his intention to become a citizen, 
before the death of his wife, and completes his naturalization 
after her death, is not entitled to her land as tenant by the cur- 
tesy. Foss v. Crisp, 20 Pick. 121. 

ASSIGNEE. (Payment of a preferred debt by.) An assignee, 
under a voluntary deed for the benefit of creditors, is not justi- 
fied in paying a preferred debt, without other evidence of its 
existence than the assignment; and if it be shown, upon the 
settlement of his account, that no such debt existed, the credit 
for its payment will be disallowed. Stevenson’s assignees, 7 
Watts, 480. 

ASSIGNMENT. (Fraudulent assignee.) Where an assignment 
by an intestate is set aside in a court of equity, on the applica- 
tion of his administrator, on the ground that it was made to de- 
fraud his creditors, and the whole of the property assigned is 
required for the payment of the creditors, the fraudulent assignee 
will not be allowed to deduct and retain the amount of the con- 
sideration paid by him for the assignment. lolland y. Cruft, 
20 Pick. 321. 
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2. (Same—transfer by.) And in regard to such assignment, 
trustees, to whom the fraudulent assignee has transferred his 
property for the payment of his creditors, cannot be deemed 
innocent purchasers for a valuable consideration, and cannot 
stand on a better footing than the fraudulent assignee him- 
self. Ib. 

ASSUMPSIT. (Mutual agreements.) Where there are mutual 
covenants or agreements, and by the terms of the contract, per- 
formance in full on the one part is to precede payment on the 
other, an action will not lie fora part performance ; and it was 
accordingly held, in this case, where a contract was made for 
the sale and delivery, within a given period, of one hundred 
tons of pressed hay, to be paid for at a specified price per ton, 
part in advance and the residue when the whole quantity should 
be delivered, and the vendor, within the time stipulated, deliv- 
ered only about one half of the specified quantity, and then 
brought his action to recover for the quantity delivered, at the 
stipulated price, that the delivery of the whole quantity was a 
condition precedent, and that the plaintiff was not entitled to 
sustain his action: the defendant on his part not having waived 
or prevented a full performance. Champlin v. Rowley, 18 
Wend. 187. 

ATTORNEY AT LAW. (Evidence of.) The rule, which ex- 


cludes the proof of communications made by a client to his 





counsel, is confined to cases in which the client is interested. 
Hamilton v. Neel, 7 Watts, 517. 

ATTORNEY IN FACT. (Construction of power—Execution of 
deed by.) A power of attorney ‘to ask, demand, sue for, re- 
cover and receive all such sum or sums of money, debts, dues, 
accounts, and other demands whatsoever, which are or shall be 
due, owing, payable, and belonging to us, or detained from us 
by any manner of ways or means whatsoever,” &c., will not 
authorize the attorney to compound for, receive, and release, a 
sum of money which is not due and payable. 

In the execution of a deed by one person for another, under 
a power of attorney, the name of the principal must be used in 
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some form or other, in order to its validity. Heffernan vy. Ad- 

dams,7 Watts, 116. 

BEQUEST. (Delivery of by executor.) The assent of an exec- 

utor to the delivery of a specific bequest of goods or chattels to 

the legatee, may be either express or implied : the law has pre- 
scribed no particular form of delivery. Thus, if the executor 
separates certain articles of property and declares them to be 
for the legatee, it is such a delivery as will enable the latter to 
maintain trover for them. Dimond v. M‘ Dowell, 7 Watts, 

510. 

BETTING. (On the event of an election.) All contracts or pro- 
mises depending upon a bet on the result of an election are null 
and void : ingenuity cannot invent any mode of evidencing such 
contract, so that it can be enforced by law. Lloyd v. Leisen- 
ring, 7 Watts, 294. 

. (Same.) The statute against betting on elections was intended 
to avoid all bets paid or unpaid, and to suppress any thing con- 
nected with the subject; it cannot, therefore, be eluded by an 
appended agreement which would give to an actual wager the 
similitude of something else. Wagonseller vy. Snyder, 7 Watts, 
343. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Alter- 
ation.) Where a note payable to order was indorsed in blank 
by four individuals, and afterwards the second indorser, being 
then the holder of the note, wrote above all the names the words 
‘“* we waive all notice on the promisor and ourselves, and gua- 
ranty the payment at all events,” without the assent or know- 
ledge of an after indorser ; it was held, that such after indorser 
was thereby discharged. Farmer v. Rand, 2 Shepley, 225. 

. (Assignment.) An order or draft for a part only of a debt due 
from the drawee to the drawer, does not, against the consent of 


the drawee, amount to an assignment, for the debtor is not to be 
subjected to distinct demands on the part of several persons, 
when his contract was one and entire. Gibson v. Cooke, 20 
Pick. 15. 

3. (Same.) Thus, where a person entitled to quarterly payments 
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from a trustee, drew an order on the trustee to pay toa creditor, 


> a certain sum 


which did not correspond precisely in amount with one or any 


‘tas the drawer’s income should become due,’ 


number of the sums payable to the drawer, and the drawee re- 
fused to accept the order, it was held, that the order was not an 
assignment, and that the payee could not maintain an action 
against the drawee in the name of the drawer. Jb. 

4. (Consideration.) A promissory note founded on the payee’s 
agreement to convey to the promisor land belonging to a third 
person, is not invalid on the ground of want of consideration. 
Trask v. Vinson, 20 Pick. 105. 

5. (Same.) If the owner of such land conveys the same to the 
promisor, in execution and pursuance of the payee’s contract 
and the promisor accepts the title, the promisor cannot object 
in an action upon the note, that the payee did not at the time 
when the note was given, disclose his want of title to the land. 
Ib. 

6. (Notice to indorser.) A book belonging toa bank, and labeled 

> in which the entries are in this form— 

** Discount. Sept. }. 
AB... « ~. Ws.» « Bs s « - Oe 
CD ..i:. B®... « « OE .% + See 
Attest E F, Messenger.” 
not stating that A B was maker, and C D indorser, nor that 
notice was given to the indorser after a demand on the maker, 


** Notices to Indorsers,’ 


was held to be admissible in evidence to prove a demand on the 
maker and notice to the indorser of a note discounted by the 
bank ; it being first testified, that it was the duty of E F as mes- 
senger to make a demand on the makers and give notice to the 
indorsers of notes held by the bank, and make the entries in 
the book, that the entries were in his hand-writing, and that he 
had deceased. Washington Bank v. Prescott, 20 Pick. 339. 

BOND. (Import of the word.) The word bond does not neces- 
sarily imply an instrument under seal, or with a penalty, or 
forfeiture. Stone v. Bradbury, 2 Shepley, 185. 

2. (Same.) Parol evidence is admissible to show, that in a cer- 
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tain description of contracts, any instrument in writing is con- 
sidered a bond by the parties. Jb. 

3. (To convey land.) Giving a bond to one to convey land to 
him on the performance of certain conditions, does not disqualify 
the obligor from conveying the same land to another, to whom 
he had before given a similar bond to convey the same land. 
Eaton v. Emerson, 2 Shepley, 335. 

BUILDINGS. (On adjoining lots.) The first builder upon ad- 
joining lots in a town is bound to use suitable materials, and 
build them skilfully in the foundation and wall of partition ; for 
if upon the excavation for and construction of a house upon the 
adjoining lot, notwithstanding the use of proper and ordinary 
care and diligence, the first walls should fall in consequence of 
their defects, it must be regarded as damnum sine injuria. Ri- 
chart vy. Scott, 7 Watts, 460. 

CHANCERY. (Equitable mortgage.) A covenant by a debtor to 
pay certain debts owing by him out of a designated fund when 
the same shall be received by him, cannot be construed into an 
equitable mortgage of the fund, so as to give the creditors a 
specific lien thereon ; such covenant is merely personal. Rogers 
v. Hosack’s Ex’rs., 18 Wend. 319. 

2. (Mistake of fact.) Courts of equity may grant relief against 
acts done and contracts executed under a mistake of facts, 
Champlin vy. Laytin, 18 Wend. 407. 

3. (Same.) Where relief is granted in such cases, it seems, it is 
extended as well to the refunding of money paid under the con- 
tract, as to the annulling of the contract. Ib. 

4. (Mistake of law.) Whether relief will be granted where there 
is mere mistake of law, quere. Ib. 

5. (Same.) Whether there be a distinction between mistake of 
law and ignorance of law, so that relief may be granted in the 
former case, when it would not be granted in the latter, quere. 
Ib. 

CONSIDERATION. (Promise to release surety.) The refusal 
by a plaintiff in a judgment against a principal and a surety to 
issue an execution upon it, at the instance of the surety, for the 
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purpose of levying the property of the principal, is a good con- 
sideration for a promise to release the surety ; and upon such 
promise being made, he is released; and in such case it is not 
necessary for the surety to be able to prove that the debt might 
have been made upon the execution against the principal. Bank 
v. Klingensmith, 7 Watts, 522, 


CONSTITUTIONAL LAW. (Taking of private property for 


3. 


public use.) Acts of the legislature, authorizing railroad com- 
panies to enter upon, take possession of, and use the lands and 
real estate of individuals for the construction and maintenance 
of their roads, as far forth as the same are indispensably neces- 
sary for that purpose, are valid and constitutional acts, provided 
that in and by the same acts, provision is made for the assess- 
ment and payment of the damages of the owner of the lands 
and real estate thus taken and appropriated. Bloodgood v. 
The Mohawk §& Hudson Rail Road Co., 18 Wend. 9. 

(Same.) It is enough that such provision be made ; it is not 
necessary that the damages or compensation should be actually 
ascertained and paid, previous to the appropriation of the pro- 
perty. Jb. 

(Same.) Where power was given toa railroad company to 
er or upon, take possession of, and use the lands of individuals 
in the construction and maintenance of their road, and the sec- 
tion granting the power contained a proviso that the lands so 
taken should be purchased by the company, and in case of dis- 
agreement as to price, that the damages of the owner should 
be appraised in a particular manner, it was held, in view of the 
constitutional prohibition to the taking of private property, with- 
out making just compensation to the owner, that the proviso 
above referred to must be deemed a condition precedent, and 
that the plea of the company put in by them, to a declaration 
in an action of trespass quare clausum fregit was imperfect, in 
not averring the assessment and payment of the damages, pre- 
vious to the entry upon the land and the appropriation of the 
same to the use of the company. Ib. 


CONTRACT. (Completion of.) To render a proposed contract 
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binding, it must be acceded to by both parties at the time. A 
mere voluntary compliance with its terms by one, who had not 
previously agreed to it, does not render the other liable to it. 
Johnston v. Fessler, 7 Watts, 48. 

2. (With aninfant.) A contract for the purchase or sale of land 
with an infant is necessarily executory; binding on the adult 
party, but liable to be affirmed or disaflirmed by the infant 
when he arrives at lawful age. If possession be delivered under 

such contract to the purchaser, and the infant, when he arrives 

at full age, disaffirm it, the former shall be treated as a trustee 
for the infant in relation to the land, and may claim to be reim- 
bursed all charges not covered by the rents and profits. M’ Ginn 

v. Shaeffer, 7 Watts, 412. 

3. (Rescission of.) A party, having an election to rescind a con- 
tract, must rescind it wholly, or in no part; he cannot consider 
it void to reclaim his property, and at the same time in force for 
the purpose of recovering damages. Junkins vy. Simpson, 2 

‘Shepley, 364. 

4. (Construction of.) Where a written contract to find materials 

and build a stone dam stipulated, that ‘it is mutually agreed 

between the parties, that all the work and materials shall be 
inspected by a third person, and made to correspond with the 
decision of such person in all respects, whose decision shall be 
final between the parties,” such third person has no power to 
give a legal construction of what the contract requires of the 
parties, but merely to determine the differences, which relate to 
the workmanship, and to the fitness and quality of the materials 

proposed to be used. Mason v. Bridge, 2 Shepley, 468. 

5. (Same.) Where the contract provides, that “ the wall is to be 

laid on timber, and projected into the bank fifteen feet,” and the 

slope of the bank, whereon it was to be built, is upon an angle 
of forty-five degrees, the contract is complied with by projecting 
the wall into the bank fifteen feet on the average. Jb. 

6. (Same.) 

the same height, thickness, and quality of work, as the old dam 

now standing,” and the old dam had never been finished, and 


If the contract states, that the dam shall be built * of 
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the front part only had been raised to the intended height; a 
fair construction of the contract requires, that the new dam shall 
be made as high as the frontof the old one. Ib. 

7. (Same.) Where labor has been performed under a special 
contract, so uncertain, and unintelligible, that it cannot be 
understood, the law will imply a promise to pay the fair value 
of the service. Cobb v. Stevens, 2 Shepley, 472. 

; 8. (Meaning of words.) When a new word is used in a contract, 
or when a word is used in a technical or peculiar sense, as ap- 
plicable to any branch of business, or to any particular class of 
people, evidence of usage is admissible to explain and illustrate 
it, and that evidence is to be considered by the jury; and the 
province of the court then is, to instruct the jury what will be 
the legal effect of the contract, as they shall find the meaning 
of the word, modified or explained by the usage. Eaton v. 
Smith, 20 Pick. 150. 

9. (Same.) But when a word having an established place in the 
language, is used apparently in no new, technical or peculiar 
sense, it is the province of the court to put a construction upon 
the written contract, according to the established use of lan- 
guage, as applied to the subject matter and modified by the 
whole instrument or by existing circumstances. Jb. 

10. (Same.) The defendants gave the plaintiff a bond, dated in 
June 1835, stipulating that they would convey to him one eighth 
part of a tract of timber land in Maine, which he had agreed to 
purchase, but allowing him the right of electing to rescind his 
bargain, he giving notice of such election before January 1, 
1836, unless a majority of the owners of the tract should sooner 
** determine to operate on said land next winter,” in which case 
his right of election and giving notice was limited to fifteen days 
after notice by the defendants of such determination of the 
owners. It was held, that in the absence of evidence aliunde 
to affect the ordinary meaning of the terms operate on the land, 
it was the province of the court, and not of the jury, to put a 
construction upon them, and that taking the contract by itself, 
these terms included the selling of stumpage, (that is, selling off 
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the timber growing, to be cut by the purchaser), as well as the 
cutting of the timber by the owner at his own expense. Ib. 

11. ( Request to assist another in business.) Where the defendant 
verbally requested the plaintiff to assist the defendant’s son in 
his business, promising to indemnify him against any loss he 
might incur in so doing, and the plaintiff accordingly signed a 
note as surety, with the son as principal, which he afterwards 
paid, and called upon the defendant for indemnity, it was held, 
that the defendant's promise was not within the statute of frauds. 
Chapin v. Lapham, 20 Pick. 467. 

CONVEYANCE. (Mistake in.) A mistake in a superadded 
descriptive clause in a recital of title in a deed, intended for 
purposes of individuation only, and not to define boundaries, 
shall not prejudice a more particular description of the property 
conveyed, which it was not intended to assist. Chaplin v. 
Srodes, 7 Watts, 410. 

2. (Description of estate in.) Where by the terms of the grant 
of a tract of land, a line commences at a known monument, 
and from thence runs in a certain course a specified distance to 
another monument, but which latter monument was never erect- 
ed, or cannot be found, the grant is limited to the distance spe- 
cified, to be ascertained by admeasurement. Jleaton v. Hodges, 
2 Shepley, 66. 

3. (Same.) Where a grant of land is made with reference toa 
plan, the survey actually made at the time, if it can be ascer- 
tained, is to govern; but if no survey was made, or if it cannot 
be ascertained, and no natural monuments marked on the 
plan upon the line exist; the extent of the line is to be set- 
tled by the length of line given on the plan, according to its 
scale, exactly measured. Ib. 

4. (Same.) And this rule applies, although it should be found, by 
measuring from one monument to another, given on a different 
part of the plan, that large measure was made on that part. 
Ib. 

5. (Same.) Where land is granted “ reserving to the grantor the 
use and control of the lands granted during his natural life,” the 
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reservation gives to the grantor but a life estate in the land. 
Richardson v. York, 2 Shepley, 216. 

6. (Same.) If one be bound to convey land, “the title to be a 
good and sufficient deed,” a good title by deed should be con- 
veyed. Brown vy. Gammon, 2 Shepley, 276. 

7. (Same.) Definite boundaries, given in a deed, will limit the 
generality of a term, previously used, which if unexplained 
would have included a greater quantity of land. Allen y. Allen, 
2 Shepley, 387. 

8. (Same.) Thus, where the description was, ‘“* my homestead 
farm, being lot No. 13, in range 4;” it was held, that nothing 
passed by the deed excepting lot No. 13, although the grantor 


’ 


occupied other land adjoining that lot. 6. 

9. (Boundary.) Where a boundary line in a deed of conveyance 
is described as measuring a certain number of feet, “‘ more or 
less,” and there is nothing in the deed itself or in the subject to 
which it applies, to explain the description, the number of feet 
mentioned is to be deemed the precise length of the boundary 
line. Blaney v. Rice, 20 Pick. 62. 

10. (Same.) Where a deed of a part of a tract of land described 
such part as running back from a street 85 feet, more or less, 
and bounded in the rear on land of the grantor, being a part of 
the same tract, and the grantor, some time afterwards, but be- 
fore he had sold any more of the land, prepared and put on 
record, a plan of the land, in which the part granted was laid 
down as 88 feet in depth from the street, it was held, that the 
case came within the rule of fixing a monument or abuttal soon 
after a conveyance, and that the grantee took according to the 
plan. Ib. 

11. (Same.) Where the owner of land lying between and abut- 
ting on two parallel streets granted a part of it, describing it as 
fronting on one of the streets, and running back 85 feet, ‘* more 


or less,” 


and subsequently granted another part, describing it 
as fronting on the other street, and running back 80 feet, and 
bounded on the first part, when according to the measurements 


there would be a narrow strip between the two parts, but the 
27* 
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second deed referred to a plan on which the dividing line was 
laid down as 80 feet from the street last mentioned, it was held, 
that the second grantee took 80 feet in depth, according to the 
plan, and no more. Ib. 

12. (Description by reference.) Where a deed from V. to P., con- 
veying several parcels of land described by metes and bounds, 
contained the clause, ‘‘ meaning and intending hereby to con- 
vey all the real estate which I derived under the deeds recorded 
in Suffolk registry of deeds,” (citing several deeds by book and 
leaf) ‘* to all which deeds reference is to be had,” it was held, 
that a parcel of land conveyed to V. by a deed thus referred to, 
and no otherwise described in the deed from V. to P. than by 
such reference, passed by the deed from V. to P. Foss v. Crisp, 
20 Pick. 121. 

13. (Fraudulent.) A conveyance made to defraud creditors is 
good as against the grantor and his heirs; and if they subse- 
quently convey the same land to a grantee, who has constructive 
or actual notice of the prior conveyance, such grantee must, in 
order to avoid the prior conveyance, prove that he was a pur- 
chaser for a valuable consideration. Clapp v. Tirrell, 20 Pick. 
247. 

14. (Same—consideration.) The clause in a deed acknowledging 
payment of the consideration is mere primd facie evidence, 
and may be controlled and rebutted by parol evidence ; and 
where the deed is impeached on the ground of fraud, it is the 
lowest species of primd facie evidence ; inasmuch as the same 
motives which would lead parties to make a fraudulent convey- 
ance would induce them to insert, in the strongest terms, an 
acknowledgment of the payment of the consideration. Ib. 

15. (Prescriptive title to a messuage.) The owner of two ad- 
adjoining messuages fronting easterly on a street, conveyed the 
southerly messuage, in 1703, by a deed, in which, after stating 
that on the southerly side of that messuage “ there is a gate 
and passage-way of about five feet wide leading from the street 
into the yard of the said messuage,” he “reserves unto him- 
self, his heirs aud assigns for ever, free liberty of ingress, egress 
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and regress through and upon the said gate or passage-way, for 
carrying and recarrying wood or any other thing through the 
same and over the yard or ground of the said messuage hereby 
granted, into and from the housing and land of the grantor for 
the use and accommodation thereof, without damnifying or 
annoying thereby the grantee, his heirs or assigns. And it is 
mutually agreed, that whensoever the grantee, his heirs or 
assigns, are minded to make or add any addition of building 
backward, he or they shall only make the breadth to extend 
equal with the breadth of the back of the chimneys of said ten- 
ement hereby granted.” It was held, that although the owner 
of the northerly messuage had enjoyed the passage-way for a 
period long enough to give a prescriptive title, yet that as the 
use had been consonant with the deed, the easement must be 
deemed to have been under and not adverse to the reservation, 
and must be explained and limited by the terms of the reserva- 
tion. Atkins v. Bordman, 20 Pick. 291. 


16. (Estate tail.) The owner of certain real estate, in 1793, con- 


veyed it to his daugliter ‘‘ and to her heirs born of her body,” 
“to have and to hold the same” to her “ and her heirs for- 
ever,” and covenanted with her “ and her heirs as aforesaid,” 
that he would warrant and defend the same to her “and her 
heirs as aforesaid,” against the lawful claims of all persons. 
It was held, that a present estate tail passed to the daughter by 
the deed ; and that consequently, upon her death, it descended 
to her eldest son, to the exclusion of her other children. Corbin 
v. Healy, 20 Pick. 514. 


COVENANT. (Action on.) Where one man conveys land to 


2. 


another, and at the same time the grantee gives a bond to the 
grantor, conditioned that the grantee should reconvey the pre- 
mises on demand, and should permit the grantor to enjoy the 
premises until the conveyance back: the grantee can maintain 
no action against the grantor on the covenants of the deed. 
Hatch y. Kimball, 2 Shepley, 9. 

(Same.) Where the grantor, by deed of warranty, of a hun- 
dred acre lot by mete: and bounds, at the time of the grant, 
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owned 7500 acres of land subject to a mortgage of 6000 acres 
thereof in common ; in an action by the grantee upon the cove- 
nants of the deed, he is entitled to recover nominal damages, 
the mortgage not having been extinguished. Randall y. Mal- 
lett, 2 Shepley, 51. 

. (Damages.) In an action for a breach of a covenant against 
incumbrances, the plaintiff may recover in damages the amount 
of money fairly and justly paid by him to remove an incum- 
brance, although it was paid after the action was commenced. 
Brooks v. Moody, 20 Pick. 474. 

DECLARATION. (On penal statute.) In an action founded 
upon a penal statute or ordinance, it is not sufficient to lay the 
offence charged in the very words of the statute or ordinance, 
unless they expressly serve to allege the very fact with all 
necessary additions and without uncertainty or ambiguity. The 
special circumstances necessary to individuate the offence must 
be stated distributively and not disjunctively. Duck vy. Burgess, 
7 Watts, 181. 

DEED. (Delivery.) A grantor, upon signing a deed, put it be- 
fore the grantee, saying “ there is no go back from that,” and 
the witnesses then subscribed their names; a note, which was 
to be the consideration of the deed, was not handed to the 
grantor, but the two papers were taken up by the grantee and 
the parties went to a magistrate, in order that he might take the 
acknowledgment. The acknowledgment was accordingly taken 
and certified, but the grantor withheld the deed from the 
grantee, and the grantee did not then assert or claim that it had 
been previously delivered, and the grantor, in his answer to a 
bill in equity, denied that it had been delivered. It was held, 
that a delivery had not been proved. Mills v. Gore, 20 Pick. 
28. 

. (Mistake in survey.) Where a tract of land is surveyed into 
sections or lots, by lines actually run and marked upon the land, 
and one of the sections or lots is subsequently sold and convey- 
ed, and in the conveyance described as bounded upon the adjoin- 
ing sections or lots, it is not competent toa grantor or those 
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in | 


claiming under him, to allege subsequent to such conveyance, 
that in the survey of the tract a mistake occurred, by which a 
larger quantity of land was included in the section sold, than 
was originally intended, and thereby deprive the grantee or 
those claiming under him of a portion of the land conveyed ; 
although the mistake is clearly shown as well by a map of the 
survey made and filed shortly after the division of the tract in 
a public office, as by parol proof, exhibited on the trial. Van 
Wyck v. Wright, 18 Wend. 157. 


. (Same.) Even had the conveyance of the section sold refer- 


red to the map on file, the actual survey and not the map would 
have controlled in settling the rights of the parties. 2. 


. (Same.) It is a settled rule that a conveyance is to be con- 


strued in reference to its distinct and visible locative calls as 
marked or appearing upon the land, in preference to quantity, 
course, distance, map or any thing else. Jb. 


. (Same.) A deed as to the extent of the premises conveyed, 


must receive the same construction which would have been 
given to it immediately after its execution; the subsequent 
development of facts unknown to the parties at the time of the 
conveyance, and in reference to which of course they cannot 
have contracted, cannot affect its construction. Ib. 


. (Same.) It was competent to the original proprietors, as be- 


tween themselves, to have corrected any mistake which hap- 
pened in the original survey, or subdivision of the tract, but 
after third persons have acquired rights in conformity to the 
survey as actually made, the error cannot be corrected to their 
prejudice without their assent. Jb. 


. (Same.) Whether in such case the mistake be made by the 


sub-surveyor or by the principal surveyor, it is equally con- 
clusive upon the proprietors. 0. 


. (Same.) An obliteration of the line to which the grantee 


claims, and a correction thereof by an offset, unless within a 
reasonable distance of the premises conveyed, is not sufficient 
to charge the purchaser with notice. In this case the correction 
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of the line was at the distance of six miles from the premises 
conveyed. Ib. 
See CoNVEYANCE. 

DEVISE. (Power to sell real estate.) Devise of real estate to 
a trustee, his heirs and representatives, in trust to invest and re- 
invest the same from time to time in stocks or other safe secu- 
rities, and the income thereof, together with 200 dollars annu- 
ally of the principal, to pay over to the testator’s daughter 
during her life, and after her decease to pay and transfer the 
whole of the trust fund to her children. Held, that, by neces- 
sary implication, the trustee had power to sell the real estate 
discharged of the trust. Purdie v. Whitney, 20 Pick. 25. 

DIVORCE. (Domicil.) Although the original domicil and mar- 
riage of the parties may have been in Pennsylvania, her courts 
have no jurisdiction of a cause of divorce alleged to have been 
committed by the husband whilst his domicil was in another 
state. Dorsey v. Dorsey, 7 Watts, 349. 

2. (Same.) The law of the actual domicil at the time and place 
of the injury, is the rule in cases of divorce, for every thing but 
the original obligation of marriage. Jb. 

DOWER. (Damages in.) Thedemandant in an action of dower 
unde nihil habet is entitled to recover damages from the tenant 
of the freehold for the time being, to be estimated from the time 
of the death of her husband, where he died seised, although the 
defendant may have been tenant but a short part of the time. 
Seaton v. Jamison, 7 Watts, 533. 

2. ( Woodland.) A widow is not entitled to dower in a tract of 
woodland, which the husband sold from the lot on which he 
lived, still retaining as part of the farm, at that time and until 
his death, many years afterwards, an abundant supply of wood 
for fuel, fencing, and repairs. Kuhn vy. Kaler, 2 Shepley, 
409. 

EJECTMENT. (Acquiescence.) Where the true line between 
adjoining tracts of land is in dispute, the facts that the owner of 
one of the tracts directed his agent not to sell any lands within 
the disputed lines, and omitted to pay taxes imposed upon the 
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lands in dispute, are not such evidence of acquiescence as will 
conclude him from subsequently asserting his right to the land. 
The doctrine of acquiescence, as laid down in Adams vy. Rock- 
well, 16 Wendell, 285, reiterated and confirmed. Van Wyck v. 
Wright and Johnson, 18 Wend. 157. 

ESTOPPEL. (By covenants.) If one man convey land to an- 
other, covenanting only, that neither he, nor his heirs, nor any 
person under him or them, shall set up any demand, right, 
or title to the premises for ever, and at the same time take 
back a bond to reconvey the premises to him on demand, and 
afterwards become the assignee of a mortgage previously made 
by him to a third person; he is not estopped from setting up 
his title under the mortgage, against his grantee, or those claim- 
ing under him. Hatch v. Kimball, 2 Shepley, 9. 

2. (Same.) The grantee in a deed of release, containing no cov- 
enants of warranty, is not thereby estopped from contesting the 
seisin of the grantor, and showing that he was himself before 
seised of the premises by an elder and better title. Ham vy. 
Ham, 2 Shepley, 351. 

3. (Same.) Where one seised of land by indefeasible title takes 
a mortgage thereof to himself, with covenants of warranty, and 
dies, and the mortgagor becomes entitled to the same land as 
heir ; he is not estopped from asserting his title as heir against 
the administrator, in a suit upon the mortgage. Harding v. 
Springer, 2 Shepley, 407. 

EVIDENCE. (Acts and declarations.) 'The least degree of 
concert or collusion between parties to an illegal transaction 
makes the act of one the act of all; and the acts and declara- 
tions of one may be given in evidence to affect the others. 
Gibbs v. Neely, 7 Watts, 305. 

2. (Inconsistency between date and recital.) When the date of a 
deed and a recital contained in it are irreconcilable by the in- 
strument itself, the party to it is not estopped from establishing 
the truth by parol evidence. Kelly v. Thompson, 7 Watts, 
401. 


3. (Entries on a shingle.) Where the plaintiff's intestate was 
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employed by the defendants to hew timber for them in the 
woods, and while so employed entered daily on a shingle the 
quantity hewed by him each day; and the timber was taken 
away by the defendants without a survey, and mingled with 
other timber; the shingle is competent evidence to be submitted 
to the jury on the trial in an action to recover the value of the 
intestate’s labor. Kendall y. Field, 2 Shepley, 30. 

. (Parol, to explain deed.) Parol evidence is admissible to show, 
that a conveyance of land, absolute in its terms, is only collateral 
security for the paymentofadebt. ales vy. Reynolds ,2 Shep- 
ley, 89. 

. (Declarations of stockholder.) The declarations of a stock- 
holder or of a director of a corporation are not admissible in 
evidence against such corporation, made at a time when he was 
not acting as the agent thereof. Polleys vy. Ocean Insurance 
Company, 2 Shepley, 141. 
( Objections to questions.) Objections to the form of the ques- 
tions and to the manner of the examination should be made 
before the commission issues, when testimony is taken by com- 
mission, and when on notice, before the magistrate at the time 
of the taking ; but testimony in itself illegal cannot be admitted, 
because objections are not thus made. Jb. 
. (Account books.) Where account books, kept in the hand- 
writing of one of several partners, with his supplementary oath, 
would nave been evidence for the plaintiffs, had he been alive ; 
the same books are competent evidence after his death. Leigh- 
ton v. Manson, 2 Shepley, 208. 
. (Same.) Although it is difficult to fix on any definite and clear 
rule of general application, to determine how large the quantity 
of articles delivered at one time must be, from whence the pre- 
sumption arises, that there exists better proof, in order to exclude 
the books of the party ; the best rule seems to be, for the judge 
to decide upon inspection of the items of the account, whether 
the articles charged could ordinarily have been delivered with- 
out the assistance of other persons, and admit or reject the tes- 
timony, as he may conclude the articles could, or could not, 
have been so delivered. Jb. 
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9. (Same.) Where the only items in the account were three 
hundred and fifty-five pounds of beef and three hundred and 
sixty pounds of beef, bearing the same date, and standing to- 
gether without any other charges intervening ; it was held, that 
the books were not competent evidence of the delivery of the 
beef. Ib. 

10. (Answer of witness.) If a party chooses to hazard a general 
interrogatory to a deponent, and is disappointed in the answer, 
the court will not relieve him by excluding such answer, if it 
be pertinent to the issue. Kelley v. Merrill, 2 Shepley, 228. 

11. (Declarations of servant.) Where a hired servant has pos- 
session of the chattels of his master, and while thus in his pos- 
session they are attached as the property of the servant, his 
declarations that the chattels were his own are inadmissible in 
evidence, in determining whose property were the chattels, 
between the master and the attaching officer. Abbot v. Hutch- 
ins, 2 Shepley, 390. 

12. (Of appointment to office.) The certificate of the city clerk 
of Boston, setting forth that the plaintiff “had been duly ap- 


> and that he “ was 


pointed master of the house of correction,’ 
master of the house of correction for the year 1834, and had 
continued in that office ever since,” is not competent evidence 
to establish such facts. Robbins v. Townsend, 20 Pick. 345. 

13. (Common prostitute.) Evidence of general reputation that 
a female witness is a prostitute, is inadmissible for the purpose 
of impeaching the witness. Bakeman v. Rose, 18 Wend. 146. 

14. (Acts and declarations.) Where a combination between 
several persons for an illegal object is clearly established, the 
acts and declarations of one of the parties in reference to the 
subject matter of the combination, whilst engaged in the prose- 
cution of the joint design, are admissible in evidence against his 
associates. Waterbury v. Sturtevant, 18 Wend. 353. 

15. (Interest.) In an action by a bank for the recovery of a 
promissory note, it is no objection to the competency of a wit- 
ness, that he had been a stockholder and had sold out his interest 
to avoid an objection to his competency, although he avow his 


- 
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intention of repossessing himself of the stock, and declare that 
he expects to obtain it at the same price at which he had sold : 
there being no understanding, however, between him and his 
vendee, that the stock should be re-transferred. ‘The objection 
in such case goes only to the credibility of the witness. Stall 
v. Catskill Bank, 18 Wend. 466. 

16. (Same.) The belief of a witness that he is interested in the 
event of the suit, or a feeling of honorary obligation to the party 
calling him, it seems, is no objection to his competency, if in 
fact he has no legal or equitable interest in the event of the 
suit. Ib. 

17. (Co-surety.) Where two persons are sureties for a third, the 
maker of a promissory note, and payment of the note is en- 
forced from one of the sureties, in an action by him against the 
principal to recover the amount of the money so advanced, the 
other surety is a competent witness for the plaintiff. Benedict 
v. Hecox, 18 Wend. 490. 

EXECUTION. (Levy on land.) It is no valid objection to 
an extent of an execution upon lands, that but two of the ap- 
praisers signed the return, without any reason given why the 
third did not sign, if it appear from the return of the officer, 
that all three acted. Phillips vy. Williams,2 Shepley, 411. 

2. (Same.) In an exient it is not essential, that the magistrate, 
administering the oath to the appraisers, should either make or 
sign a certificate thereof ; but it is sufficient, if it appear by the 
retura of the officer, that they were duly sworn. Jb. 

3. (Same.) Where the officer returned, that the appraisers were 
duly sworn, “as will appear by the certificates of the justices,” 
and there was no name signed to one of the certificates; the 
extent was held good. Jb. 

EXECUTORS AND ADMINISTRATORS. ( Words of appoint- 
ment of.) ‘The use of the word “executor” is not essential to 
the appointment of a person to execute a will. An executor 
may be appointed expressly or constructively, and designated 
by committing to his charge those duties which it is the duty of 
an executor to perform ; by conferring those rights which belong 
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to the office, or by any other language, from which the intention 
of the testator to invest him with that character may be inferred. 
Carpenter v. Cameron, 7 Watts, 51. 

FRAUD. (Judicial sale.) No title passes to a vendee who is 
guilty of actual fraud in procuring it, whether the sale be private 
or judicial. He who purchases at sheriff’s sale, knowing at the 
time that the judgment on which the sale is made was satisfied, 
acquires no title ; and a purchaser from him stands in no better 
situation, unless he be a purchaser for a valuable consideration, 
without notice of the fraud. Hoffman y. Strohecker, 7 Watts, 
86. 

2. (Sale to defeat creditors.) A sale and delivery of personal pro- 
perty for the purpose of hindering and defeating creditors in the 
collection of their debts, is fraudulent and void as to such cre- 
ditors ; but good and available as to the parties themselves. 
Nor can the creditors avoid such sale and celivery except by 
legal process ; and in taking the property without such process 
they are trespassers ; and the officer taking it with process out 
of his jurisdiction, thereby becomes a trespasser. M’Gee v. 
Campbell, 7 Watts, 545. 

3. (Existence of prior mortgage.) Where one exchanges a chat- 
tel, previously mortgaged by him, without disclosing the exist- 
ence of the mortgage, the other party has a right to regard it as 
fraudulent. Such contract is not absolutely void, but voidable 
only at the election of the party defrauded. Junkins vy. Simp- 
son, 2 Shepley, 364. 

FRAUDS, STATUTE OF. (Debt of another.) A promise by 
one to pay the debt of another in consideration of an agreement 
to delay the collection of an execution, is not within the statute 
of frauds. Russell v. Babcock, 2 Shepley, 138. 

2. (Shares in the stock of a corporation.) A contract for the sale 
of shares in a manufacturing corporation, is a contract for the 
sale of goods or merchandise within the statute of frauds, and 
in the absence of the other requisites of the statute, must be 
proved by some note or memorandum in writing signed by the 


party to be charged or his agent. Tisdale v. Harris, 20 
Pick. 9. 
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3. (Agreement for the sale of land.) The plaintiff made a parol 
agreement for the purchase of a parcel of land, with a dwelling- 
house thereon, of the defendant, and paid the purchase money, 
taking a written receipt that it was paid for the estate, the de- 
fendant undertaking to procure a discharge of a mortgage on 
the estate, and which he accordingly did, but before a deed was 
given or tendered to the plaintiff the house was destroyed by 
fire. It was held, that the payment did not take the contract 
out of the statute of frauds, and that the plaintiff was entitled 
to recover back the money, on the ground of a failure of the 
consideration. Thompson v. Gould, 20 Pick. 134. 
FREEHOLD. (Fizture.) A steam engine with its fixtures, 
used to drive a bark mill and pounders to break hides in a tan- 
nery, erected by the owner, is real and not personal property ; 
it passes by a sale of the freehold. Oves v. Ogelsby, 7 Watts, 
106. 

2. (Grain growing.) A conveyance of land conveys the grain 
growing upon it to the purchaser ; and the fact, that the vendor 
took care of the grain growing and the fences around it after 
the conveyance without objection from the vendee, does not 
alter the rights of the parties. Wilkins v. Vashbinder, 7 
Watts, 378. 

GUARDIAN. (Investment by.) A loan by a guardian, upon the 
promissory note of the borrower, payable in one year with in- 
terest, secured by a pledge of shares in a manufacturing corpo- 
ration, the amount of the loan being about three quarters of the 
par value of the shares, and less than three quarters of their 
market value, was held to be an investment made with sound 
discretion ; and although the borrower failed before the note 
became due, and the shares fell in value below the amount of 
the note, the guardian was held not be responsible for the loss. 
Lovell v. Minot, 20 Pick. 116. 

2. (Same.) And the guardian having sold the shares and taken 
the purchaser’s note for the price, with two indorsers and the 
notes of another person secured by a mortgage on land, he was 
held to have exercised a sound discretion, and not to be respon- 











1839. ] Digest of American Cases. 431 


sible for a loss occasioned by the failure of all the parties to the 
notes and a fall in the value of the mortgaged premises. Jb. 

HUSBAND AND WIFE. (Reduction to possession.) Ifa dis- 
tributive share of intestate personal estate accrue to a married 
woman during coverture, and the husband die before the decree 
of distribution, and without any act on his part reducing it to 
possession, it survives to the wife. Hayward v. Hayward, 20 
Pick. 517. 

2. (Separate estate of wife.) A married woman lent the interest 
accruing after marriage upon a note held by her before her 
marriage, and the borrower gave her therefor a promissory 
note, which was made payable to her, in accordance with the 
wishes of her husband, in order that she might be the exclusive 
owner thereof; and the husband frequently declared, that the 
money, as well as the interest thereon, was her separate pro- 
perty, and that he did not intend to claim or receive any part 
thereof to his own use; but he also stated to a third person, 
that ne agreement had been made with the wife in relation to 
the money, either before or after the marriage. After the death 
of the husband, the borrower paid to the wife the amount due 
on his note, she having retained it in her custody. It was held, 
that she was entitled to retain the amount so paid, for her own 
use, as against the executor of the husband. Phelps v. Phelps, 
20 Pick. 556. 

3. (Waiver of provision in will.) The husband, in such case, 
devised his real estate to his wife for life, in lieu of dower, and 
upon the condition, that she should make no claim to any pro- 
perty as her own out of his estate and allow all property which 
she had usually considered as her own private property to be 
distributed as the other parts of his estate. After his death on 
April 3, 1837, the wife continued to reside in his house, but 
without setting up any claim thereto, a portion of it being occu- 
pied, with her permission, by a stranger for five months. It was 
held, that these acts did not amount to an acceptance of the pro- 
vision made for her in the will and to a relinquishment of her right 
to the money, she being entitled, under Revised Statutes, c. 60, 
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§ 6, to continue in the occupation of the house with the heirs 
of her husband, so long as they should not object. Ib. 

INSURANCE. (Enrollment.) An old vessel built upon and 
enlarged and enrolled by a new name, without delivering up 
the old register, and thereby rendered liable to forfeiture by the 
laws of the United States, is the lawful subject of insurance 
against the usual perils of the seas; and the insurers cannot 
avoid the payment of a loss covered by the policy by reason of 
such liability. Polleys vy. Ocean Insurance Company, 2 Shep- 
ley, 141. 

2. (Same.) If there be no stipulation in tae policy, that the ves- 
sel insured is a vessel of the United States, such enrollment by 
the new name is competent evidence to prove the property to 
be in the assured. Jb. 

3. (National character.) Where the national character of the 
vessel is not made a part of the contract of insurance, the 
want of the proper documents to show such character is not 
material, unless it appear, that the loss happened, or that the 
risk was increased, in consequence of the want of such docu- 
ments. Ib. 

4. (Abandonment.) In a policy upon a ship it was stipulated, that 
the underwriter should not be liable for a partial loss unless it 
should amount to fifty per cent., and that the assured should not 
abandon for damage merely, unless the amount, under an ad- 
justment as of a partial loss, should exceed half of the amount 
insured. The ship was stranded, and the assured offered an 
abandonment, but the underwriter refused to accept it; and, 
against the will of the assured, the underwriter, within a rea- 
sonable time, got her off and repaired her for less than half of 
the amount insured, and delivered her to the assured. It was 
held, that the interference of the underwriter in saving and re- 
pairing the ship was justifiable, and that inasmuch as he was 
not to be liable for a loss not exceeding half of the amount in- 
sured, he was entitled to recover of the assured the amount of 
the expenses of saving and repairing the ship. Commonwealth 
Ins. Co. v. Chase, 20 Pick. 142. 
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5. (Insurable interest.) The plaintiff and two others contracted 
for the purchase of a ship, paid part of the price in cash, gave 
their joint and several notes for the remainder, and received 
possession of the ship, but the vendor retained the legal title, 
with authority, in case the price should not be paid, to sell the 
ship and apply the proceeds to the notes. The plaintiff caused 
a sum to be insured on the ship, for whom it might concern, 
payable, in case of loss, to the vendor ; and after a partial loss, 
the vendor repaired and sold the ship and paid himself out of 
the proceeds ; and the other two contractors assigned to the 
plaintiff all their interest under the contract, and all benefit to 
be derived therefrom. It was held, that the plaintiff and the 
other two contractors had an insurable interest; and that the 
plaintiff might recover on the policy for the whole of the partial 
loss, by an action in his own name alone, but that he should 
aver the interest truly in his declaration, viz., that the policy was 
made for the use of himself and the other two, and that they 
were jointly interested at the time when the policy was made 
and when the loss happened. Rider v. Ocean Ins. Co. 20 
Pick. 259. 

6. (Sailing.) Where a vessel insured quits her moorings in com- 

| plete readiness for sea, and it is the actual intention of the 

master to proceed on the voyage, and she is afterwards stopped 
by head winds and comes to anchor, still intending to proceed 
as soon as wind and weather will permit, this is a sailing on the 
voyage, within the meaning of the policy. Bowen v. Hope Ins. 
Co. 20 Pick. 275. 

7. (Same.) Thus, a vessel was insured for a year, and if “ at 
sea” 





when the year expired, then the risk was to continue 
until her arrival in port. Before the expiration of the year, the 
vessel being at Bangor, in Wales, on the easterly side of the 
straits of Menai, ready for sea, dropped down seven or eight 
miles below Bangor, with thc intention of proceeding on her 
voyage to Boston, but in consequence of head winds, came to 
anchor and was unable to get out of the straits, although she 
attempted to do so for several successive days, until after the 
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expiration of the year. It was held, that she was at sea at the 
termination of the year, within the meaning of the policy. Ib. 
8. (On a passage.) So the same vessel was held to be “on a 


” under these circumstances, within the meaning of a 


passage, 
policy providing that the risk should continue, if the vessel 
should be “on a passage” at the expiration of the year for 
which she was insured. Jb. 

9. ( Representation.) In a policy of insurance on a vessel en- 
gaged in the coasting trade, it was stipulated that the insurance 
company were not to be “liable for any damage to or from her 


> It was held, that if this was to be considered as a 


sheathing.’ 
representation that the vessel was sheathed, it was immaterial, 
there being evidence that sheathing was not considered of advan- 
tage to a vessel employed in such trade ; and that it was not a 
warranty that she was sheathed. Martin vy. Fishing Ins. Co. 
20 Pick. 389. 

10. (On time.) A vessel was insured “at and from Calais, 
Maine, on the 16th day of July, at noon, to, at and from all 
ports and places to which she may proceed in tlie coasting busi- 
ness, for six months.” It was held, that the policy attached, 
although there was no evidence that the vessel was at or prose- 
cuting her voyage from Calais on the day named, it appearing 
that, when the policy was made, neither party knew when the 
vessel sailed from Calais, and that it was their intent to insure 
on time, without regard to the place where the vessel might be. 
Ib. 

11. (General average loss.) Where a general average loss is ad- 
justed at the port of destination conformably to the law and 
usage of such port, and the assured pays his contributory por- 
tion thereof, he is entitled to recover the same of the insurers, 
although the contributory interests have been estimated upon 
principles differing from those which prevail at the place where 
the policy was underwritten. Loring vy. Neptune Ins. Co. 20 
Pick. 411. 

12. (Abandonment.) An abandonment rightfully made of a vessel 
lost at sea by capture, transfers as well the spes recuperandi as 
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the interest of the assured in the vessel lost, although the loss 
has not been actually paid by the insurer. Rogers v. Hosack’s 
executors, 18 Wend. 319. 

JOINT AND SEVERAL. An obligation, which in its terms 
purports to be that of one person, as “1 hereby bind myself, 
&c.,” and is executed by more than one, may be treated as the 
several obligation of each person who signs it, or the joint obli- 
gation of all. Knisely v. Shenberger, 7 Watts, 193. 

JUDGMENTS AND EXECUTIONS. (funds for satisfaction 
of.) Where a judgment creditor has two funds to which he 
may resort for satisfaction of his debt, and a junior judgment 
creditor is able to reach only one of the funds, the first creditor 
will be required primarily to resort to that fund for satisfaction 
of his debt over which he has exclusive control. Reynolds v. 
Tooker, 18 Wend. 591. 

2. (Same.) This rule of law, however, will not be enforced 
against the assignees of the first creditor, who had become pur- 


© 
~ 


chasers of the exclusive fund and paid the full value thereof 
previous to the second creditor obtaining any lien, either legal 
or equitable. Lb. 

LANDLORD AND TENANT. (Repairs.) Where a demise 
of a wharf was made to hold for the term of five years, without 
any agreement by the lessor to put, or keep, the same in repair, 
and the lessee agreed to pay a fixed rent quarterly therefor dur- 
ing the term ; and after the execution of the lease and before 
entry into possession under it, a large proportion of the wharf 
was destroyed through natural decay; and the lessee notified 
the lessor of that fact, and requested him to put the same in 
repair, and, on his neglect, refused to enter upon the residue of 
the premises or to pay rent; it was held, that the lessor was 
nevertheless entitled to recover the amount of the rent agreed 
to be paid. Hill v. Woodman, 2 Shepley, 38. 

2. (Use and occupation.) Where a written lease of land is made 
for a stipulated time, an action of assumpsit for use and occu- 
pation cannot be maintained for rent accruing before the lease 
has terminated. Gage v. Smith, 2 Shepley, 466. 


28* 
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3. (Part of premises taken for public use.) The complainant 
took a lease of a store in the city of Boston, for three years, 
covenanting to pay the rent and to leave the premises in good 
repair at the end of the term, and the lessor reserving a right 
to enter and make improvements. ‘The front part of the land 
was taken and the front wall of the building was cut off by the 
city, for the purpose of widening the street. It was held, that 
this act of the city did not put an end to the term, nor release 
the lessee from his covenants to pay rent and make repairs. 
Patterson v. Boston, 20 Pick. 159. 

4. (Same.) Whether the erection of a new wall on the new line 
fixed for the street, was in the nature of a reparation which the 
lessee’s covenant bound him to make, or whether it was not 
rather an addition or improvement, quere. Ib. 

5. (Same.) But the lessee, in the first instance, and if he declined, 
the lessor had a right to build such wall, and the expense of it 
is a proper item of claim for damages against the city. Ib. 

6. (Same.) Whether the lessee has built such wall himself, or 
paid the lessor for building it, does not affect his claim against 
the city, unless the lessor built it on his own account and re- 
ceived remuneration from the city ; in which case he was not 
entitled to recover the amount from the lessee, and the city is 
not to be charged a second time for the same damage. Ib. 

7. (Same.) ‘The damage sustained by the lessee in being deprived 
of the use of his store, and for which he is entitled to recover 
of the city, is to be computed for such time as would be reason- 
ably necessary to remove his goods and make the repairs and 
move back again ; and the loss or the value of the store to him 
for that period, and not the rent and taxes specifically, is the 
measure of his indemnification. Ib. 

8. (Same.) The lessee is also to be remunerated for the diminished 
value of the premises caused by the taking of part, for the resi- 
due of the term, he continuing to pay at the same rate the rent 
and taxes. Ib. 

9. (Same.) It seems he is not entitled to damages for loss of cus- 
tom, occasioned by his being obliged to occupy a less advan- 
tageous place of business while the repairs are making. Ib. 
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LEGACY. (Legatee indebted.) A \egatee, who is indebted to 
the estate of his testator, is not entitled to recover his legacy, 
nor that which he holds by assignment in right of another lega- 
tee, so long as any part of that debt, equal to the amount of the 
legacies claimed, remains due and unpaid: and the assignee of 
such legatee can be in no better situation than the legatee him- 
self. Keim vy. Muhlenberg, 7 Watts, 79. 

LIEN. (Builders.) Under Revised Statutes, c. 117, allowing to 
a person furnishing labor and materials for the erection of build- 
ings on the land of another, in pursuance of a contract in writ- 
ing between them, a lien on the land, it was held, that such lien 
attaches, although the contract be not recorded until after the 
death of the owner of the land. Foster, Petitioner, §c. 20 
Pick. 542. 

LIMITATIONS, STATUTE OF. (Promise of executor.) A 
promise of an executor to pay the debt of his testator will not 
take it out of the operation of the statute of limitation. Rey- 
nolds vy. Hamilton, 7 Watts, 420. 

2. (Against public.) Statutes of limitation run not against the 
public, nor will lapse of time change the nature of a nuisance. 
Commonwealth v. Miltenberger, 7 Watts, 450. 

3. (Acknowledgment.) Proof that when a demand of payment 
was made, the defendant ‘did not deny the note; he said, he 
could not pay it; he said, he was poor, and could not pay it,” 
is not sufficient to take the note out of the operation of the sta- 
tute of limitations. Thayer v. Mills, 2 Shepley, 300. 

4. (Admissions.) Admissions, made within six years that services 
had been performed, but that they were paid for, or were ren- 
dered in part payment of a debt due, will not prevent the opera- 
tion of the statute of limitations. Lombard vy. Pease, 2 Shep- 
ley, 349. 

. (Beyond sea.) A citizen of another state, who has never been 
in this commonwealth, is not a person ‘ beyond sea, without 
any of the United States,” and therefore is not within the saving 
clause in the statute of limitations, St. 1786, c. 52,4 4. [See 
Revised Statutes, c. 120, § 6.] Whitney v. Goddard, 20 Pick. 
304. 


en 
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MECHANIC’S LIEN. (Equitable vendee.) An equitable ven- 


dee of a lot of ground, who has not paid the purchase money, 
by building a house upon it, subjects it to the lien of mechanics 
and material-men; and if sold upon such lien, the sheriff's deed 
vests in the purchaser a good title, against which the vendor 
cannot recover in ejectment upon his legal title. Bickel v. 
James, 7 Watts, 9. 


MORTGAGE. (Agreement as to interest.) When the parties to 


qr 


a mortgage stipulate that, if the interest be not punctually paid 
at a particular time and place, the mortgagee may elect to con- 
sider the mortgage due and payable, and sue the same ; upon a 
failure to pay according to the stipulation, the mortgage may 
be immediately sued. Huling v. Drerell, 7 Watts, 126. 


. (Same.) If there be a stipulation, that in the event of the ne- 


cessity of suing the mortgage, the mortgagee may recover, in 
addition to the debt and interest, damages for costs and expenses 
incident to the suit, this is not an usurious contract, and it may 
be enforced in the scire facias suit. Ib. 


. (Deed and defeasance.) A deed and separate defeasance con- 


stitute in effect but one instrument, operating as a security for 
money, and not as a conditional sale, and are to be considered 
and treated as a mortgage, and all the consequences appertain- 
ing in equity to a mortgage are to be strictly observed, and the 
right of redemption is to be regarded as an inseparable incident. 


Jaques v. Weeks, 7 Watts, 261. 


. (Same.) A mortgage thus constituted, the recording of the 


conveyance without the defeasance is not sufficient, within the 
recording acts of Pennsylvania, as against a subsequent bona _fide 
purchaser orcreditor of the grantor without any other notice. Jb. 


. (Same.) If a purchaser have notice of the fact of the existence 


of such a deed and defeasance, he is in equity bound to the 
same extent and in the same manner as the person of whom he 
purchased. Jb. 


. (Same.) But the law is otherwise as regards a judgment cre- 


ditor, or the purchaser under an execution on such judgment, 
inasmuch as a judgment has priority over an unrecorded mort- 
gage. Ib. 
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7. (Action of debt on.) An action of debt will not lie upon a 
mortgage, which contains no express covenant to pay, and 
therefore creates no personal responsibility. Scott v. Fields, 7 
Watts, 360. 

8. (Clause to become absolute.) That which was a mortgage at 
its execution continues to be so, although it contains a clause 
that it shall be an absolute deed of conveyance if the money 
which it secures be not paid at the day. Rankin vy. Mortimere, 
7 Watts, 372. 

9. (Absolute deed and agreement.) An absolute deed of convey- 
ance, and separate agreement by the grantee to reconvey upon 
the payment of a certain sum of money at a certain time, is but 
one transaction, and the whole constitute a mortgage. But if 
the agreement by the vendee be subsequent and independent, 
that he will reconvey upon the repayment of the purchase 
money, it does not convert the first deed into a mortgage, nor 
in any way affect its validity. Kelly v. Thompson,7 Watts, 
401. 

10. (Assignment.) Where a mortgage is assigned to one having 
an interest in the premises mortgaged ; the mortgage is not 
extinguished, if it be for the interest of the assignee to uphold 
it. Hatch vy. Kimball, 2 Shepley, 9. 

11. (Undivided portion.) The lien created by a mortgage of an 
undivided portion of a township of land attaches tothe share set 
off in severalty to the mortgagor on a partition among the pro- 
prietors. Randall y. Mallett, 2 Shepley, 51. 

12. (Same.) And if the mortgagor have a greater share in the 
township, than was covered by the mortgage, and the whole 
be set off together in severalty, the lien of the mortgagee will 
attach, as tenant in common, to the who!e land thus set off, in 
the proportion that the quantity mortgaged will bear to the 
whole land thus set off. 0. 

NEW TRIAL. (On one point.) Where evidence has been erro- 
neously admitted as to a particular point, which is entirely un- 
connected with the other questions raised at the trial, and could 
have had no influence upon the finding of the jury as to those 
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questions, a new trial may be granted as to that particular point, 
without opening the whole case. Robbins v. Townsend, 20 
Pick. 345. 

NOTE. (Payable in specific articles.) Inan action upon a note 
for the payment of a certain sum in specific articles and at a 
certain place, it is not necessary to the maintenance of plain- 
tiffs action that he should have made a demand of the articles 
at the time and place ; but to defeat the plaintiffs action the 
defendant must prove that he was ready at the time and place 
and continued ready. On failure to make this proof the plain- 
tiff may recover the amount in money. Fleming v. Potter, 7 
Watts, 380. 

NOTICE. (Possession of land.) The possession of land is no- 
tice of the possessor’s title; but the registry by him of a par- 
ticular title would restrict the generality of notice from posses- 
sion. Woods v. Farmere, 7 Watts, 382. 

. (Same.) A purchaser of land is not affected with constructive 
notice of any thing which does not lie within the course of his 
title or is not connected with it: he is not, therefore, presumed 
to know of the registry of a will containing a devise of the land 
which he claims by title paramount. Ib. 

. The principle, that where one stands by and sees another lay- 
ing out money upon property to which he himself has some 
claim or title, and does not give notice of it, he cannot afterward 
in equity and good conscience set up such claim or title, does 
not apply to an act of encroachment on land, the title to which 
is equally well known or equally open to the notice of both 
parties, but it applies only against one who claims under some 
trust, lien, or other right not equally open and apparent to the 
parties, and in favor of one who would be misled or deceived 
by such want of notice. Gray v. Bartlett, 20 Pick. 186. 
OFFICER. (Loss of title by neglect of.) If the purchaser at a 
sale on execution loses his title to the property in consequence 
of a neglect of the officer to comply with the requisitions of the 
law, he has a remedy by an action of the case against the 
officer. Sexton v. Nevers, 20 Pick. 451. 
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PARENT AND CHILD. (Support of child.) Where a minor 


son had left the house of his father against his will, and had re- 
fused to return at his request, but on being taken sick had re- 
turned home, and had been received by him; the father was 
held liable to the physician for medical attendance upon the 
son at the house of the father and with his knowledge and 
assent, on an implied promise, without proof of any express 
one. Deane v. Annis, 2 Shepley, 26. 

2. (Custody of children. The father is entitled to the custody of 
his infant children, and where differences exist between the pa- 
rents, the right of the father is preferred to that of the mother ; 
but he may forfeit it by misconduct, may be controlled in the 
exercise of his parental power, and under certain circumstances 
the care and custody of the children may be committed to the 
mother. The People v. Chegaray, 18 Wend. 637. 

3. (Same.) Where a habeas corpus is sued out on the application 
of a mother in respect to the care and custody of her minor 
children, on the coming in of the return, denials of material 
facts set forth in the return, and new allegations in support of 
the application will be received, provided the same be made 
under oath ; but in such case the father will be allowed to give 
further evidence on his part. Jb. 

PARTNERSHIP. (Binding of by seal.) One cannot bind his 
co-partners by a sealed instrument unless it be executed in the 
presence of the others, and by their direction. But if a bond 
with a warrant to confess judgment be executed by one, and 
subsequently all the partners by their attorney revive that judg- 
ment, and their lands be sold upon it by the sheriff, the pur- 
chaser’s title will be good. Overton vy. Tozer, 7 Watts, 331. 

2. (Endorsement by one partner.) Where a general partnership 
exists, and a note is indorsed in the name of the firm, by one 
partner, and is sold in the market, and the money received by 
him, all the partners are liable as indorsers to a bona fide holder. 
Emerson vy. Harmon, 2 Shepley, 271. 

3. (Same.) And if such partner, without the knowledge of the 
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holder of the note, convert the money to his individual use, still 
all the partners are liable. J. 

4. (Assignment by one.) Where a partner, without the knowledge 
of his copartner, assigned partnership property in trust to pay 
the debts of the firm, it was held, that the copartner could not 
maintain a several action for money had and received against 
the assignee to recover his proportion of the proceeds of the 
property assigned. Hewes v. Bayley, 20 Pick. 96. 

5. (Running stages.) Where three persons ran a line of stage 
coaches from Utica to Rochester, the route being divided be- 
tween them into three sections, the occupant of each section 
furnishing his own carriages and horses, hiring drivers and pay- 
ing the expenses of his own section, but the money received as 
fare of passengers, deducting therefrom only the tolls paid at 
turnpike gates, was divided among the parties in proportion to 
the number of miles of the route run by each, it was held, that 
they were jointly liable as co-partners to a third person, not a 
passenger, in an action on the case, for an injury received 
through the negligence of the driver of the coach of one of 
them. Champion y. Bostwick, 18 Wend. 175. 

PAYMENT. (Appropriation of.) The surety on a promissory 
note gave money to the principal and directed him to pay the 
note with it, and the principal took it to the holder and told him 
it was the surety’s money, sent to pay the note; the holder 
however declined receiving it upon the note, but took it in pay- 
ment of another demand against the principal, to which appro- 
priation the principal ultimately assented. Held, that the holder 
must be deemed to have received the money of the surety, in 
payment of the note. Reed vy. Boardman, 20 Pick. 441. 

POWER OF ATTORNEY. (To sell land.) <A power of at- 
torney to sell land is a good authority to the attorney to redeem 
it when sold as unseated for the payment of taxes. M‘Cord v. 
Bergautz, 7 Watts, 487. 

PRACTICE. (Reporting evidence.) The party, against whom a 
verdict has been rendered, cannot as matter of right, require the 
judge before whom the cause was tried, to report the evidence, 
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in order to enable such party to make his motion to the whole 
court for a new trial, on the ground of the verdict’s being 
against the evidence or the weight of the evidence, but it is a 
question of judicial discretion with the judge, whether the evi- 
dence shall be reported. Miller vy. Baker, 20 Pick. 285. 

PRINCIPAL AND AGENT. (Liability of agent not disclosing 
his capacity.) A vendor, who, in the sale of chattels, does not 
disclose the name of his principal, cannot exempt himself from 
liability to the purchaser, by proof that in the sale he acted as 
the agent of another, and that his general business is that of a 
commission merchant. Waring v. Mason, 18 Wend. 425. 

PRINCIPAL ANDSURETY. (Contribution.) Where the plain- 
tiff, one of four sureties on a promissory note, paid half of the 
amount due upon it with funds of the principal, and the other 
half as administrator on the estate of a co-surety, and this last 
sum was finally allowed him in the settlement of his adminis- 
tration accounts, it was held that he had no claim upon the other 
co-sureties for contribution. Mason y. Lord, 20 Pick. 447. 

REVOCATION. (Submission.) A submission, whether by deed, 
parol or rule of court, like any other naked authority, is coun- 
termandable before execution of it, though expressed to be irre- 
vocable. Power v. Power, 7 Watts, 205. 

2. (Same.) The death of a party to a submission is a revocation 
of it, so that the arbitrators can legally act only by force of a 
fresh delegation of authority. Ib. 

SALE. (Transfer of property.) Where some act remains to be 
done in relation to the articles which are the subject of a sale, 
as that of weighing or measuring, and there is no evidence 
tending to show the intention of the parties to make an absolute 
and complete sale, the property in such articles does not pass 
to the vendee, until such act is performed. But it is otherwise, 
if the payment of the purchase money is not a condition pre- 
cedent to the transfer, and it appears that the parties intended 
that the sale should be complete before the articles were weighed 
or measured. Riddle vy. Varnum, 20 Pick. 280. 


2. (Same.) R. who was the owner of a quantity of timber, lying 
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in a mill pond at the termination of a canal, under the charge 

of the superintendent of the canal, entered into a contract with 

C. for the sale thereof, in pursuance of which C. signed the 

following writing: “* Received of R. four shots of white oak 

plank, &c. for which | promise to pay him twenty-six dollars 
per thousand, board measure. ‘The above timber delivered in 

the mill pond,” &c.; and R., at the same time, executed a 

writing in the following words ; “* Received of C. two hundred 

dollars in part pay for” the timber in question. ‘* Remainder 
to be paid in ninety days from surveying. ‘The canallage to be 
paid by C., when he takes the plank and timber from the pond.” 

R. further agreed, that C. might procure the timber to be meas- 

ured by the superintendent of the canal, and that he would 

abide by the measurement. Before the timber was measured, 

C. became insolvent, and it was attached by one of his creditors. 

It was held, that if there was a delivery to C., and if it was the 

intention of the parties to make the sale complete before the 

measure of the timber was ascertained, the property was vested 
in C. at the time of the attachment. Jb. 

SALE OF CHATTELS. (Sale by sample.) Ina sale by sam- 
ple of cotton, the law implies a warranty that the bulk of the 
article corresponds in quality with the sample exhibited ; where, 
therefore, cotton was sold in bales, and the sample exhibited 
was of cotton of good quality, and on opening the bales it was 
found that they were packed in the interior with masses of dam- 
aged cotton, it was held, that the purchaser was entitled to reco- 
ver the damages sustained by him. Waring v. Mason, 18 
Wend. 425. 

. (Same.) The mere exhibition, however, of samples at the time 
of sale is not of itself evidence of an agreement to sell by sam- 
ple ; it is for a jury te say, under all the circumstances of the 
case, whether the sale was intended by the parties as a sale by 
sample. Ib. 

3. (Same.) Parol evidence of a sale by sample is admissible, 

although the broker who effected the sale made an entry thereof 

in his books without mentioning that it was a sale by sample ; it 
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not having been signed by the broker, and a bought and sold 
note not having been delivered by him to either of the parties. 
Tb. 

4. (Warranty.) Ina case of breach of warranty in the sale of 
chattels, it is not necessary to entitle the purchaser to recover 
the damages sustained by him, that he return or offer to return 
the article sold. If he wishes to rescind the sale and to recover 
back the whole price paid, he must return or offer to return the 
property within a reasonable time ; but not otherwise. Ib. 


i>) | 


. (Same.) Ina general sale of merchandise for a sound price, 
where there is no express warranty or fraud, an action will not 
lie against the vendor on an implied warranty that the article is 
merchantable, although it be not fit for all the purposes to which 
it is ordinarily applied; so held, where the article sold was 
flour, made of grown wheat, which rendered it unfit for ordinary 
bread and unprofitable made into starch. Wright v. Hart, 18 
Wend. 449. 

SHIPPING. (Authority of master.) Although it may be other- 
wise in England, in this country, the master of a vessel has a 
lien on the cargo for money expended, or debts necessarily in- 
curred, in that character. Newhall y. Dunlap, 2 Shepley, 180. 

2. (Same.) 'The power usually incident to the office of master of 
a vessel does not authorize him to purchase a cargo. Jb. 

3. (Same.) Butif his instructions constitute him an agent for that 
purpose, and he draw a bill making himself personally liable, 
and invest the proceeds in the purchase of a cargo, he has a 
lien thereon for his indemnification. Jb. 

4. (Same.) The death of the principal does not deprive the agent 
of his lien. Jb. 

5. (Same.) The master of a vessel is not the agent of the own- 
ers to settle any claims against the vessel, or against them, ex- 
cept such as accrue during the time he is master. Kelley v. 
Merrill, 2 Shepley, 228. 

SURETIES. (Liability of cach of several.) Where several 

sureties pay the debt of their principal, and there is no evidence 

of a partnership, or joint interest, or of payment from a joint 
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fund, the presumption of law is, that each paid his proportion 
of the same ; and a joint action cannot be maintained. Lom- 
bard v. Cobb, 2 Shepley, 222. 

TENANT FOR LIFE. (Cutting of timber.) Tenant for life 
has no right to cut and carry away timber trees for sale ; and 
if they be thus cut, they become the personal property of the 
reversioner, and he may maintain replevin for them. Richard- 
son v. York, 2 Shepley, 216. 

TENANT AT WILL. ( Trespass.) <A tenant at will, in actual 
possession of the land, may maintain an action of trespass, quare 
clausum, against a stranger to the title, for cutting and carrying 
away trees. Howard y. Sedgley, 2 Shepley, 439. 

TIME. (Reasonable—to rescind contract.) What is or is not a 
reasonable time, within which a party may rescind a contract, 
where no time is fixed by its terms, is a question of law. 
Kingsley vy. Wallis, 2 Shepley, 57. 

2. (Same.) In the absence of all testimony, tending to show that 
so long a period was necessary, it was held, that a delay of two 
and a half months was beyond a reasonable time. Jb. 

3. (Reasonable demand.) When an act is to be performed upon 
reasonable demand, the party on whom the demand is made, is 
entitled to such time as is necessary to prepare himself to per- 
form the act. Sewall vy. Wilkins, 2 Shepley, 168. 

4. (Same.) And as it was necessary for the party, on whom such 
demand was made, to travel to a place two hundred miles dis- 
tant, in the months of March and April, to transact business 
with persons there, and to procure and to make papers, before 
the act could be performed ; it was held, that he was entitled to 
a longer time than ten days. Jb. 

TITLE. (Expenses incurred under mistake of.) If one know- 
ingly, though passively, suffers another to purchase and spend 
money on land, under an erroneous opinion of title, without 
making known his claim, he shall not afterwards be permitted 
to exercise his legal right against such person. Carr v. Wal- 
lace, 7 Watts, 394. 

TRESPASS. (Assent to act of.) If one in the act of commit- 
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ting a trespass, by taking the personal property of another, re- 
ceive his assent thereto, upon an agreement that the right to the 
property shall be determined by reference to a third person, 
trespass vi et armis will not afterwards lie to recover the value 
of the property, although the right clearly be in the plaintiff. 
Patterson y. Peironnet, 7 Watts, 337. 


TROVER. (Estray.) A neglect by one who takes charge of an 


. 
~ 


estray for the owner, to pursue the course prescribed by the 
statute, does not make him liable to an action of trover, unless 
he uses the estray or refuses to deliver it up on demand. Fenry 
v. Richardson, 7 Watts, 557. 

(Same.) Riding a horse taken up as an estray for the purpose 
of discovering the owner, is not such an act of conversion, as 
will support an action of trover. Ib. 

(Conversion.) After a mortgage of goods had been put on 
record, the mortgager, who remained in possession, assigned the 
goods and aided the assignee in clandestinely removing them 
out of the state. Introver by the mortgagee against the assignee 
and one B, who at the request of the mortgager carried away a 
portion of the goods and delivered them to the assignee, it was 
held, that if B did not act in concert with the assignee, or with 
intent to deprive the plaintiff of his property, the mere removal 
of a portion of the goods, from one place to another, at the re- 
quest of the mortgager, was not of itself a conversion, because 
the mortgager, having rightful possession, might lawfully direct 
such removal, if it was not done with an intent to injure the 
mortgagee and deprive him of his property ; or if the mortgager 
had such intent and was confederate with the assignee, yet if B 
did not know it or assent to it, his act done at the request of the 
mortgager would not be a conversion. Strickland y. Barrett, 
20 Pick. 415. 


TRUST. (for the benefit of one who is insolvent.) A benefactor 


may provide for a friend the means of subsistence for himself 
and family without exposing his bounty to the debts or improvi- 
dence of the beneficiary. He has an individual right of pro- 
perty in the execution of the trust, of which he cannot be de- 
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prived by an execution against the trustee. Holdship v. Pat- 
terson, 7 Watts, 547. 

VENDORS AND PURCHASERS. (Transfer of property.) 
Where L. made a bill of sale, not under seal, of a horse to W. 
and F., warranting it from all incumbrances, and acknowledging 
the receipt of payment therefor by notes, and at the same time 
took back from them a writing, stating that the horse was pur- 
chased by them of L., and was to remain his property until the 
notes were paid, but that W. and F’. were to have possession of 
the horse until the notes became due; and W. and F. took pos- 
session of the horse, and before the notes were due sold him to 
B., (exhibiting the bill of sale from L. as evidence of their title,) 
who was thereby induced to make the purchase, and who had 
no notice of any claim of L. The notes not being paid, L. de- 
manded the horse, and on refusal to give it up, brought an action 
of trover. It was held, that L. was entitled to recover, either 
because he had not parted with his original title, or because he 
had acquired a new one by way of mortgage. Laney. Borland, 
2 Shepley, 77. 

. (Delivery.) Where a bill of sale was made of a quantity of 
boards to secure a debt due, and the vendor, pointing towards 
the boards then lying in several piles in a lumber-yard at a dis- 
tance but within sight, said to the vendee, there are your boards, 
take care of them, and make the most of them ; and the vendee 
thereupon went away, and suffered them to remain in the same 
place, without any other act on his part, for two months, when 
they were attached as the property of the vendor ; it was held, 
that there was no such delivery, as would enable the vendee to 
hold the boards against the attaching officer. Cobb v. Haskell, 
2 Shepley, 303. 

WITNESS. (Promisor.) By St. 1799, c. 57, upon the death of 
one of two makers of a joint promissory note, the promise be- 
comes several, and in an action upon such a note against the 
executor of the deceased promisor, the survivor is a competent 
witness for the executor, being first released by him. Reed v. 
Boardman, 20 Pick. 441. 
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2. (Recollection of.) A witness being sworn to tell the whole 
truth, he ought to do what is reasonable to enable him to per- 
form that duty faithfully and sincerely, according to the spirit 
of his oath ; and he may lawfully be required to look at memo- 
randa or papers within his power, to aid his recollection. Chapin 
v. Lapham, 20 Pick. 467. 


III—MISCELLANEOUS CASES. 
In the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

AN application was made to the court, for an injunction to re- 
strain Mr. Collier from selling a cheap edition of Marryatt’s new 
novel, ‘* The Phantom Ship,” on the ground, that the copyright had 
been purchased from the author by Messrs. Carey and Hart. It was 
contended, in favor of the application, that the author, at the time 
of the sale of the copy right, was a resident of the state of Penn- 
sylvania, and, as such, had a right under the law of 1831, to dispose 
of his works in the same manner as any other American citizen. 

Against the application, it was urged, that captain Marryat was 
not a resident of the country, and therefore was not entitled to 
avail himself of the provisions of the law. In the spring of 1837, 
he came to the United States, and travelled over a considerable 
part of the country. During his stay, he visited Philadelphia, and, 
while there, filed a declaration of his intention to become a citizen 
of the United States. It appeared, that, during the whole time of 
his stay in this country, he not only considered himself a British 
subject, but was an officer in the British navy ; and, that, during 
the recent troubles in Canada, he offered his services to be em- 
ployed as an officer in the provincial army. 

Mr. Justice Berrs said, that the only question for the court to 
decide was, whether capt. Marryat was a resident of the country. 
The term resident had been decided to mean a permanent inhabit- 
ant of the state. It was evident, that a man who was a mere 
transient visitant, whose family, business, and relations were all 
abroad, could not be considered a resident, and the filing of a 
declaration of an intention to become a citizen could not make 
him one. The court therefore decided against the application. 

VOL. XXI.—NO. XLII. 29 
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LEGISLATION. 


Massacuusetts. The legislature of this state, at the annual 
session thereof, which terminated on the 10th April, 1839, passed 
one hundred and sixty-six statutes, and ninety-two resolves. The 
acts are almost all of a local, private or special character. 

Shop-breaking. Every person, who shall break and enter, in 
the night time, any office, shop, or warehouse, adjoining to, or 
occupied with a dwelling house, with intent to commit the crime 
of murder, rape, robbery, larceny, or any other felony, shall be 
punished by imprisonment in the state prison not more than twenty 
years. Chap. 31. 

Riots. Whenever any property of the value of fifty dollars or 
more shall be destroyed, or be injured to that amount, by any 
persons to the number of twelve or more, riotously, routously, or 
tumultuously assembled, the city or town, within which said pro- 
perty was situated, shall be liable to indemnify the owner thereof, 
to the amount of three fourths of the value of the property so de- 
stroyed, or of the amount of such injury thereto ; to be recovered in 
an action of the case in any court proper to try the same: provided, 
the owner of such property shall use all reasonable diligence to 
prevent its destruction or injury by such unlawful assembly, and 
to procure the conviction of the offenders. And any city or town, 
which shall pay any sum under the provisions of this act, may re- 
cover the same against any or all of the persons who shall have 
destroyed or injured such property. Chap. 54. 

Attachment. Provisions, necessary and intended for the use of 
a family, not exceeding fifty dollars in value, are exempted from 
attachment. Chap. 75. 

Notaries Public. The fees of notaries public for the services 








Massachusetts. 451 


hereafter specified, shall be as follows, to wit: for every protest 
for the non-acceptance or non-payment of a bill of exchange, 
order, draft, or check, the amount whereof is five hundred dollars, 
or upwards, or for the non-payment of a promissory note for the 
like amount, one dollar; for recording the same, fifty cents; for 
every protest for the non-acceptance or non-payment of a bill of 
exchange, order, draft, or check, the amount whereof is less than 
five hundred dollars, or for the non-payment of a promissory note 
for the like amount, fifty cents; for recording the same, fifty 
cents ; for noting the non-acceptance or non-payment of a bill of 
exchange, order, draft, or check, or the non-payment of a promis- 
sory note, seventy-five cents; for each notice of the non-accept- 
ance or non-payment of any bill, order, draft, check, or note, given 
to any party liable for the payment thereof, twenty-five cents : 
provided, that the whole cost of protest, including all necessary 
notices, and the record thereof, when the bill, order, draft, check, 
or note is of the amount of five hundred dollars or upwards, shall 
in no case exceed two dollars; and when the amount thereof is 
less than five hundred dollars, the whole cost shall not exceed one 
dollar and fifty cents ; and the whole cost of noting, including re- 
cording and all notices, shall in no case exceed one dollar and 
twenty-five cents. Chap. 93. 

Devises. Whenever the estate of one or more devisees under a 
will shall be taken and assigned by the judge of probate for the 
dower of the widow of the testator, or be set out to her upon a 
judgment rendered in an action of dower at common law, all the 
other devisees and legatees shall contribute their respective pro- 
portions of the loss to the person from whom the estate is so taken 
or set out, so as to make the loss fall equally upon all the devisees 
and legatees in proportion to the value of property received by 
them under the will: provided, that no devisee or legatee shall be 
held to contribute as aforesaid, who may be exempted therefrom 
by the provisions of the will. Chap. 96. 

Testimony. Any executor, administrator, guardian or trustee, 
who may be a party to any suit at law, or in equity, having no 
interest therein, except such as arises from his liability for costs 


29* 
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and expenses of suit, may be a witness in such suit to any matter 
known to him before he assumed the trust of his appointment : 
provided, he shall first release his rights to recover costs in such 
suit, or shall receive, or have tendered to him, such security for 
his liability for costs, as, in the opinion of the court before which 
the case is pending, shall be sufficient to indemnify him on account 
thereof. Chap. 107. 

Promissory notes payable on demand. § 1. In any action brought 
upon a promissory note payable on demand, made after this act 
shall go into operation, by an indorser against the promissor, any 
matter shall be deemed a legal defence, and may be given in evi- 
dence accordingly, which would be a legal defence toa suit on the 
same note, if brought by the promisee. 

§ 2. On any promissory note payable on demand, made after this 
act shall go into operation, a demand made at the expiration of 
sixty days from the date thereof without grace, or at any time 
within that term, shall be deemed to be made within a reasonable 
time ; and any act, neglect or other thing, which, by the rules of 
law and the customs of merchants, is deemed equivalent to a pre- 
sentment and demand on a note payable at a fixed time, or which 
would dispense with such presentment and demand, if it shall 
occur at or within the said term of sixty days, shall be deemed to 
be a dishonor thereof, and shall authorize the holder of such note 
to give notice of the dishonor thereof to the indorser, as upon a 
presentment to the promissor and his neglect or refusal to pay the 
same. And no presentment of such note to the promissor and 
demand of payment thereof shall be deemed to be made within a 
reasonable time, so as to charge the indorser thereof, unless made 
on or before the last day of said term of sixty days. 

§ 3. Upon all promissory notes payable on demand, made after 
this act shall go into operation, the several indorsers thereof shall 
be liable, upon due and seasonable notice, given according to the 
rules of law and the customs of merchants, of the dishonor of such 
notes in the same manner and to the same effect as upon the dis- 
honor of promissory notes payable at a fixed time, and not other- 


wise. Chap. 121. 
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Highway robbery and burglary. The punishment of death, as 
provided for these offences, in chap. 125, § 18, and chap. 126, § 
9, of the Revised Statutes, is abolished, and imprisonment for life 
in the state prison substituted therefor. Chap. 127. 

Public administrators. The governor is authorized to appoint 
one or more suitable persons in each county, to serve as public 
administrators within the same, during the pleasure of the execu- 
tive. ‘The duty of these officers is, to take out letters of adminis- 
tration and administer upon the estate of persons dying intestate, 
and leaving no heir or kindred within the commonwealth, who, by 
law, can inherit such estate. Chap. 142. 

Actions of trespass. Chap. 151 provides, that in all actions on 
the case, it shall be no objection to maintaining such actions, that, 
but for the act, the form thereof should have been trespass. 


InpiaAna. The general assembly of Indiana, at the session 
thereof which commenced on the first Monday of December, 1838, 
passed ninety six statutes. 

Dower. Married women, between the ages of eighteen and 
twenty-one, are authorized to release their dower, in any lands, 
&c. of their husbands, if their parents or surviving parent, where 
one is dead, certify, that such release is for their benefit. Chap. 6. 

Atiachment. Where an execution debtor, who is entitled by 
law to hold certain property exempt from attachment, is destitute 
of any or all the specific articles so exempted, he is authorized, 
provided he has a family, to select and retain any property to the 
amount of one hundred dollars. Chap. 21. 

Juries,—charges and instructions to. If either party, in a suit 
on trial in the circuit court, object to a verbal instruction or charge 
to the jury, the judge is required to give the same in writing, to 
be spread upon and made a part of the record. Chap. 22. 

Marriage. Probate judges are authorized to solemnize mar- 
riages, within their respective counties. Chap. 82. 


DetawareE. The general assembly of Delaware, at the session 
thereof, which commenced on the first Tuesday of January last, 
passed one hundred acts. 
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Idiots and lunatics. Authority is given to the chancellor, to 
make sale of the real estate of idiots, lunatics, or persons of un- 
sound mind, whenever it shall be for their benefit. Chap. 193. 

Minors. The orphan’s court is authorized to direct the sale of 
the real estate of minors, whenever it shall be for their benefit. 
Chap. 213. 

The guardians of minors out of the state, who have property 
within the same, are invested with the custody of such property. 


Chap. 222. 


Soutn Carorina. The legislature of this state, at its session, 
held in December, 1838, passed twenty-six statutes, and sundry 
joint resolutions, none of which appear to introduce any new prin- 
ciples, or to make any change in the general laws. 

Brevard’s Reports. By resolutions, adopted in both branches, 
the comptroller general is authorized to subscribe for one hundred 
and twenty copies of the reports of the late judge Brevard ; one 
volume of which has already been published, and a second is in 
the course of publication. The first volume contains the cases 
from the establishment of the constitutional court, to May term, 
1805, inclusive ; and the second will include the cases, from that 
time, to the period from which the cases have been reported. 
These two volumes, therefore, fill up the interval between Bay’s 
Reports and the Constitutional Court Reports, already published. 
“The selection of the cases,” it is stated in the resolution of the 
senate,” was made by an able judge, from the manuscript reports 
of the late judge Brevard, whose accuracy and judgment were 
proverbial, and published under the direction of a distinguished 
gentleman of the bar.” 














CRITICAL NOTICES. 


1.— Treatise on the Contract of Sale, by R. J. Potnier. Translated 
from the French by L. 8. Cusnine. Boston: Charles C. Little 
and James Brown, 1839. 


[By way of notice of this work, we republish the translator’s preface.] 


The name of Pothier is so well known to the English and 
American lawyer, and his character as a jurist so justly appreciated 
in other countries as well as in his own, that nothing need now be 
said of his life or history, by way of introduction to a translation 
of a portion of his works. 

The writings of this celebrated author relate either to the Roman 
or to the French law. In the department of the former, they con- 
sist of his arrangement of the whole body of the Roman law, under 
the title of Pandecte Justinianee in novum ordinem digesta, 
originally published in three volumes, folio. The treatises on 
French law are devoted to matters of the customary law, then in 
force in France,—to the subjects of obligations and contracts,— 
the nature and transmission of various kinds of property,—the law 
of persons, of things, and of possession,—and to civil and criminal 
procedure. ‘The most valuable of these works are the treatises on 
obligations and contracts. 

The treatise on obligations has for many years been familiar to 
the profession, in the translation of sir William D. Evans; and has 
become a standard work, without which even a moderately sized 
law-library would scarcely be considered complete. In the course 
of his labors on the Roman law, and, particularly, in arranging 
the titles concerning pacts and obligations for his Pandects, Pothier 
had remarked, that, whilst every contract possesses a character 
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which is peculiar to it, all contracts have certain relations in com- 
mon. He undertook, therefore, to collect together all the doctrines 
possessing this general character, and to form from them a kind 
of prototype, applicable to all particular agreements, and to the 
obligations derived from them. The result of these labors was the 
treatise on obligations. In this work, he considers agreements in 
themselves,—in their elementary formation,—in their different 
modalities,—in their execution,—and, finally, in their manner of 
dissolution ; and, in treating all these matters, he considers them 
as he expresses it, according to the rules of the forum of con- 
science, as well as of the exterior forum. ‘ Thus,” continues his 
editor, Dupin, from whom the above description is taken, “ this 
immortal work is not only a good book of law, but an excellent 
book of morals ; a work of all countries and of all nations; a book, 
to which antiquity can present no rival but the Offices of Cicero, 
and which has no superior but the Gospel, and that because the 
gospel is the very word of God.” 

In the treatise on obligations, the general rules relating to all 
contracts are treated of. It was immediately followed by treatises 
on particular contracts, in which those general rules are applied. 
The work on obligations, therefore, and those on contracts, are 
the complements of each other ; and neither without the other can 
be said to be complete. It is the purpose of the present under- 
taking to furnish the American lawyer with the necessary supple- 
ment to the work on obligations, in a translation of the treatises 
on those contracts, which are known in our legal system, and 
which may be supposed to possess some value to a student of the 
English and American law. 

It would not be difficult to show the importance of a knowledge 
of these works, by reasons drawn from considerations of the utility 
of the study of the Roman law, in general; but, waving all these, 
a further inducement to this publication is presented by the fact, 
that the existing laws of all that part of the United States, which 
was purchased of France during the administration of Mr. Jeffer- 
son, as well as the laws of the British province of Lower Canada, 
have their foundation in the laws of France, prior to her revolu- 
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tion; so that the works of Pothier possess an authority, in these 
portions of the American continent, analogous to that of the books 
of the common law, in others. 

The treatises on contracts, of which it is proposed to publish a 
translation, are the following, namely: sale, letting to hire, ex- 
change, partnership, beneficence, (including loan for use, loan for 
consumption, deposit, mandate, &c.), insurance, bottomry, play, 
and pledge; together with the author’s general observation on the 
treatises on obligations and contracts. The late edition of Po- 
thier’s works, published by Dupin, has been followed in the 
translation. 

The present volume contains the treatise on the contract of sale. 
If the reception of it shall be such as to warrant the belief, that 
the plan of this publication meets with the favor of the profession, 
a second volume will follow, containing the contracts of letting to 
hire and of partnership. The other contracts mentioned above 
will be comprised in two or possibly three additional volumes. If 
the plan should be executed, the last volume will also contain a 
glossary of those terms and phrases of the Roman and French 
law, which occur in the translated works, and a bibliographical 
account of the works referred to or cited by the author. 

The style of Pothier, though somewhat diffuse, is characterized 
by great clearness, simplicity and precision ; and, in the transla- 
tion, it has been found impossible to condense the language mate- 
rially, without, at the same time, obscuring the meaning in an 
equal degree. 

The author’s mode of referring to the several parts of the Cor- 
pus Juris Civilis has been changed for that now more generally in 
use, whenever the change could be made without inconvenience ; 
and where the old mode has been preserved, the references have 
been rendered more intelligible, by the addition of the book, title, 
&c., of the text referred to, inserted in a parenthesis. 

It has not been thought worth while to translate the Latin quo- 
tations, which so frequently occur, for the reason, that, besides the 
difficulty of rendering these isolated passages into English with 
the desirable exactness, the author himself almost always precedes 
or follows them with a paraphrase in his own language. 
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The orderly arrangement and scientific division and treatment 
of subjects, by which the works of Pothier are almost preémi- 
nently distinguished, render it quite unnecessary for one who has 
read them, to look beyond the table of contents, in order to refer 
to any part that he may be in search of ; but, for the convenience 
of those, who may desire to consult the works now proposed to be 
published, without the trouble of a previous perusal, a copious index 
will be added to each volume. 

The writings of Pothier differ in one respect, which has already 
been alluded to, from those of all other writers on municipal law. 
He considers every subject, both in conscience and in law; or, as 
he most frequently expresses himself, as well according to the rules 
of the forum of conscience, as of the exterior forum; and many 
doctrines, which were promulgated by the Roman jurists as obli- 
gatory in law, are stated by Pothier as obligatory only in con- 
science, and not susceptible of application in the civil tribunals. 
This distinction, which seems to have been sometimes overlooked, 
by those who have cited Pothier’s works in our courts, should be 
constantly kept in mind by the reader. ‘The expressions, ‘‘ forum 
of conscience,” and “‘ exterior forum,” are not used by Pothier in 
a sense so entirely metaphorical, as might at first seem to be the 
case. His works were intended for the use of both the clerical 
and legal professions,—for the confessor, as well as the lawyer ; 
and, by the forum of conscience he sometimes means the confes- 
sional, as by the exterior forum he intends a legal tribunal. ‘The 
following extract from the treatise on the contract of letting to 
hire affords a very clear example of the author’s use of both these 
terms. ‘ The letting of masks and ball dresses is a valid contract 
in the exterior forum, the use for which these things are let not 
being prohibited by the secular laws. But the severity of the 
maxims of the gospel not permitting balls and other similar diver- 
sions, there can be no doubt, that, in the forum of conscience, the 
business carried on by persons who let these sorts of things is 
improper and unlawful, and that the gain derived therefrom is an 
unlawful gain, of which they ought not to profit. Such persons, 
therefore, should not be absolved, but upon their promise to re- 
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nounce the business, and to employ in alms the gain which they 
have made by it.” 

The translator hopes that his work will be found to be exact ; 
he very early in his professional life began the study of these 
writings ; he has devoted to it some portion of the leisure hours 
of many years ; and he has aimed, in the following pages, to fur- 
nish his professional brethren with a translation, which shall not 
be unworthy of their approbation or of the fame of the author. 

L. 8. C. 


2.—Historical Letters on the First Charter of Massachusetts 
Government. By Aset Cusuinc. Boston: J. N. Bang, Printer, 
30 Cornhill, 1839. 


The author of this little work is evidently well read in the early 
history of Massachusetts, and thoroughly imbued, too, with the 
most ultra doctrines ascribed to that political party of the present 
day, which is denominated the democratic. For his knowledge of 
our colonial and provincial history, he is certainly to be com- 
mended ; and for his political principles, we, at least, have no 
vocation, if we had the disposition, to blame him; but, that he has 
made use of the annals of the colonists of Massachusetts, merely 
to subserve the purposes of a party, as he has done in the work 
before us, is, in our opinion, unjust to the memory of the “ pilgrim 
fathers,” and unworthy of one of their descendants. 

The author thus announces the purpose of his work in the 
preface : 

“We, like our early ancestors, are in the possession of sovereign 
power ; and, like them, we use it after the manner of despotic kings— 
to build up and to destroy, and to grant privileges, immunities, and 
monopolies, to favored classes. In truth, we use the people’s sovereignty 
as an arbitrary master, to control men’s pursuits, when their right is 
protection merely in the acquisition of property. 

‘“‘ No direct interference by the people’s sovereignty, can aid the general 
interests of property more than those of religion. Our government, in 
its legitimate functions, operates like a mighty system of police, merely 
to establish justice between man and man, and keep the nations’ peace 
at home and abroad. 
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“The following letters are designed to teach these truths by the exam- 
ples of our history ; and any success, however limited, will reward the 
labor.” 

In this extract, the author charges the colonists, with having 
exercised their sovereign power of government, “to build up and 
to destroy, and to grant privileges, immunities, and monopolies, to 
favored classes.” We certainly cannot claim for ourselves a tithe 
of the knowledge of our early history, which Mr. Cushing pos- 
sesses ; but, setting aside the charge of “ building up and destroy- 
J 


ing,” which has no apparent connection with the “ privileges, 


immunities, and monopolies,” 


which follow, and which may or 
may not be a proper exercise of the function of government, ac- 
cording to what is built up or destroyed,—we do not believe that 
the history of our ancestors furnishes ground for the sweeping re- 
proach of having used their sovereignty, in granting “ privileges, 
” nor do we be- 
lieve, that an unprejudiced reader will find in the “ Letters,” 
themselves any evidence of the truth of this assertion. 


The author’s notion of the proper function of government seems 


immunities, and monopolies, to favored classes ;’ 


to us quite as narrow, one-sided, and imperfect, as his conclusions 
from our colonial history are mistaken. ‘In truth,” he says, 
‘“* we use the people’s sovereignty as an arbitrary master, to con- 
trol men’s pursuits, when their right is protection merely in the 
acquisition of property.” In this sentence, there is a confusion of 
language if not of ideas. We are left in doubt, whether the word 
“their” refers to ‘* people’s sovereignty ” or to “‘ men’s pursuits.” 
If it refer to the former, then the meaning of the sentence is, that 
“the right of the people’s sovereignty is protection merely in the 
acquisition of property,”—or, n other words, that the only right 
of government is to acquire property,—a monstrous proposition, 
which so good a democrat as our author would not knowingly 
entertain for a moment; if it refer to ‘* men’s pursuits,” then the 
author attributes rights to the employments and occupations, or 


professions, of men, rather than to men themselves, which we are 
quite sure he would never do. The only probable meaning we 
can gather is, that Mr. Cushing considers it to be the sole and 
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only right, duty, or proper function, of government, to protect men 
in the acquisition of property. But, if this be so, what security is 
there for the personal liberty and the reputation of the citizen ? 
and of what use, indeed, is protection in the acquisition of pro- 
perty, if the owner is not also to be protected in its enjoyment ? 

It is “‘to teach these truths by the examples of our history,” 
says the author, that the letters are designed: namely, that our 
early ancestors used their sovereign power “to build up and to 
destroy, and to grant privileges, immunities, and monopolies, to 
favored classes,”’—and that the rightful function of government is 
to afford the citizens * protection merely in the acquisition of pro- 
perty.” We are no blind admirers of antiquity ; nor are we dis- 
posed to become the wholesale apologists for all that was said and 
done by our “ pilgrim fathers ;” but we raise our voices against 
the too common practice of trying their conduct by the lights of a 
succeeding generation, and of condemning them by a principle, 
which, whether it be true or not at this moment, or ever likely to 
become so, was, at least, wholly unknown to them; and we re- 
joice, that there is one historian among us, quite as familiar with 
colonial history, and almost as democratic, as Mr. Cushing, who 
has studied the annals of the colonists of New England in a dif- 
ferent spirit from his, and drawn therefrom other lessons of wis- 


dom, than are contained in the “ Historical Letters on the First 
Charter.” 


3.—Laws of the state of Mississippi: embracing all acts of a 
public nature, from January Session, 1824, to January Session, 
1838, inclusive. Published by authority. Jackson: Printed 
for the state of Mississippi, 1838. 


The publication, of which the above is the title, contains pro- 
bably the revised statutes of Mississippi, to which we have alluded 
in our last number (p. 230) and in a former volume (xviii. p. 212) ; 
but, of this fact, we have no certain information in the work itself; 
which, as its title imports, appears to be a mere collection of the 
statutes, arranged in chronological order. The volume contains 
no preface or advertisement, nor indeed any evidence that it has 








462 Critical Notices. [July, 


received a legislative sanction, except the statement in the title, 
that it is ‘published by authority.” Neither are we informed, 
that there were any statutes in force prior to those of January ses- 
sion, 1824, with which the volume commences. All these things 
are doubtless very well understood by the people of Mississippi ; 
and it would have been quite gratifying, if the publishers of the 


volume before us had condescended to enlighten others in refer- 
ence to the same points. 


4.—The Revised Statutes of the State of Indiana, §&c., arranged, 
compiled, and published by authority of the general assembly. 
Indianapolis: Douglass and Noel, Printers, 1838. 


It is gratifying to perceive, that the several states are following 
the example of New York and Massachusetts, in the revision of 
their statutes. ‘The volume before us, besides the declaration of 
independence, the constitutions of the United States and of the 
state, and “ sundry other documents connected with the political 
history of the territory and state of Indiana,” contains the statute 
laws in force therein, atthe time of its publication, arranged in the 
alphabetical order of their several subjects. The collection is 
> since 
it appears, from the certificate of the secretary of state, that the 


scarcely entitled to the appellation of ‘* Revised Statutes ; ’ 


acts contained in it are simply reprinted from the original rolls in 
his office ; and there is no evidence in the volume, that the laws 
had previously undergone the revision of a commission or of the 
legislature. 

The constitution of Indiana contains provisions, in relation to 
education, criminal law, and the support of the poor, which show, 
in a striking point of view, the enlightened and humane policy of 
the founders of that state. It requires the general assembly, ‘ as 
soon as circumstances will permit,” to provide by law, “ for a 
general system of education, ascending in a regular gradation from 
township schools, to a state university, wherein tuition shall be 
gratis and equally open to all ; ”°—*‘ to form a penal code, founded 


on the principles of reformation, and not of vindictive justice ;””— 
“and to provide one or more farms, to be an asylum for those 
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persons, who, by reason of age, infirmity, or other misfortunes, 
may have a claim upon the beneficence of society, on such prin- 
ciples, that such persons may therein find employment, and every 
reasonable comfort, and lose, by their usefulness, the degrading 
sense of dependence.” 

How far these requirements have been complied with, the cur- 
sory examination which we have given the statutes will not enable 
us to decide. The criminal law is embodied in a statute, “ rela- 
tive to crime and punishment,” which consists of ninety-nine sec- 
tions, and in several additional statutes. The principal punish- 
ments to be inflicted are imprisonment and hard labor in the state 
prison, confinement in a county jail, and pecuniary fines. The 
punishment of death is provided only for the case of wilful and 
deliberate murder. 


5.—A Charge to the Grand Jury of Adams County, delivered at 
the opening of the special term of the Criminal Court of Mis- 
sissippi, on the fourth Monday of June, A. D. 1838, by J. 8. 
B. Tuacuer, judge of that court. Natchez, 1838. 


This charge was published at the request of the jurors to whom 
it was delivered, and it seems to be well worthy of that distinction. 


Among other subjects, the judge alludes to duelling, in the follow- 
ing terms: 


“T am bound to call your attention, in particular, to some of the acts 
of the legislature of recent creation, which have been made for the holy 
purpose of endeavoring to brand with legislative condemnation, a species 
of felony which has hitherto had a sort of fashionable sanction. I refer 
to an act passed on the 13th of May, 1837, to suppress the evil practice 
of duelling, and other personal conflicts. The enactment runs against 
all persons who shall challenge others to fight a duel, or who shall deli- 
ver a challenge knowingly, or accept such challenge, or be present as 
aid, second or surgeon at the time of fighting a duel ; against all persons 
who shall send a challenge in this state, to any person to fight a duel 
out of this state, or shall leave this state and fight a duel out of this state, 
or shall accept a challenge out of this state, and shall leave this state 
for the purpose of eluding the provisions of this act, or shall knowingly 
bear such challenge, or act as aid, second or surgeon of either party as 
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aforesaid, without this state. The same act includes as felons all per- 
sons who shall be guilty of fighting in any corporate city or town, or 
any other town or public place, in this state, and shall in such fight use 
any rifle, shot-gun, sword, bowie-knife, pistol, &c., or any deadly wea- 
pon, or if any person shall be aid or second in such fight, and further, 
any persons having, or carrying any dirk, dirk-knife, bowie-knife, &c., 
or any deadly weapon, and shall exhibit the same, in the presence of 
three or more persons, in a rude, angry or threatening manner, and not 
in necessary self-defence, or use them unlawfully in any fight or quar- 
rel. Recent circumstances have brought the subject of duelling in the 
most solemn manner to the consideration of the people of the United 
States. Independent of its enorn.ity in a legal and moral point of view, 
it is a species of felony which especially endangers the lives of the most 
valuable and better educated classes of society. Hitherto, every induce- 
ment, that could work upon the noblest impulses of an ardent and generous 
mind, have been perverted to force it into the commission of an act the 
most foreign and ablicrrent to its real nature. I believe that this evil 
was originated by the law, which, in the olden time, admitted of trial by 
test of personal combat, in the hope that Providence would aid the right.’ 
It is peculiarly the business of the law to correct its mistakes, nor should 
it suffer a polite homicide to confer honor, when the common murderer 
is consigned to execration.” 


? Co. Litt. 294; Montesquieu—Diversité des Courts, 304. 


6.—The Revised Statutes of the State of Michigan, passed at the 
adjourned session of 1837, and the regular session of 1888. 
Printed and published, by virtue of a resolution of December 
30, 1837, under the supervision and direction of E. B. Har- 
rincTON and E. J. Rozerts. Detroit: John S. Bagg, Printer 
to the State, 1838. 


On the recommendation of governor Mason, contained in his 
annual message of the year 1836, the legislature of the then terri- 
tory of Michigan appointed the Hon. William A. Fletcher a com- 


missioner to prepare and arrange a code of laws, and to report 
the same to the legislature of the next year. At the time of his 
appointment, the commissioner held the office of circuit judge of 
the circuit court of the territory of Michigan, and, on the organi- 
zation of the state government, was appointed chief justice of the 
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supreme court. The time for the report of the commissioner 
being found insufficient for the accomplishment of his task, it was 
extended to November, 1837; at which time the report was ac- 
cordingly submitted to the legislature, then in session for the pur- 
pose ; and, after various additions and amendments, the act de- 
nominated the Revised Statutes was enacted, on the thirty-first of 
December following. Several chapters were added by the suc- 
ceeding legislature, at its regular session; and the whole code 
went into operation on the first of September, 1838. 

The Revised Statutes of Michigan, like those of Massachusetts, 
are divided into four parts, with similar titles. Each part is sub- 
divided into titles, each title into cha ters, and the chapters into 
sections. Unlike the statutes of Massachusetts, however, in those 
of Michigan, the chapters are not numbered continuously from the 
beginning to the end. The consequence is, that in referring to 
the latter, it will be necessary to give the part, title, chapter and 
section, instead of chapter and section only, as in referring to the 
former. We cannot pretend, in a short notice, to criticise this 
work. It seems, however, upon the cursory examination which 
we have given it, to be well executed; and, upon comparing it 
with the preceding laws of Michigan, it will be seen, that it is a 
work of legislation, as well as of revision. We cannot but notice, 
that the general arrangement of the subject is borrowed or rather 
imitated from the Revised Statutes of Massachusetts; to which 
source, also, the commissioner has been indebted for many of his 
additions and amendments. 

The gentlemen, appointed to superintend the publication, certify, 
‘that they have personally superintended the publication, exam- 
ined the proof sheets, compared the same with the original acts 
in the office of the secretary of state, prepared marginal notes to 
the sections, head notes to the chapters, and an exact and copious 
index to the whole, and, that the same is correctly printed.” We 
take pleasure in adding, that the Revised Statutes of Michigan are 
also printed in a style, which would do no discredit to any of the 
Atlantic cities. 

VOL. XXI.—NO. XLII. 30 











466 Critical Notices. [July, 


7.—The Monthly Law Magazine and Political Review. London: 
J. Richards & Co., and Milliken & Sons, Dublin. 


The above is the title of a new English periodical, the publica- 
tion of which was commenced in London about a year since. It 
is devoted to politics as well as law. In the former department, 
it appears to be ultra tory in its principles ; and, in the latter, of 
course, conservative of old and established forms and institutions. 
We have examined the numbers for February, March and April, 
of the present year, which are the only ones we have yet seen. 
They contain a variety of well written articles on the several sub- 
jects, embraced in the plan of the work ; and, though we cannot 
entirely coincide with the writers, in some of their legal and in 
most of their political doctrines, we cannot deny that they mani- 
fest talent, research, and learning, of a high order. We are par- 
ticularly pleased with the article on Moral Insanity, in the April 
number, in which the writer, who is evidently of the legal profes- 
sion, recognises the kind of insanity known under that name, and 
enforces in a forcible and eloquent manner the importance of a 
knowledge of it, in those who are called to adjudicate upon the 
legal relations of the insane. 

The February number contains a short notice of Mr. Justice 
Story’s Commentaries on Bailments, recently republished in Eng- 
land, in which the writer speaks of the work in a manner highly 
complimentary and flattering to the author. The republication of 
this work seems to have awakened some attention to the subjects 
of which it treats ; and the April number contains the first of a 
series of articles, in which the writer proposes “ to offer a slight 
sketch of the general principles of the Law of Bailments,” mostly 
deduced from the work of Mr. Justice Story. The article before 
us evinces great learning and acuteness ; and, in those points, in 
which the writer dissents from the doctrines of the ‘* Commenta- 
ries,” his remarks evidently proceed from no spirit “ of unfriendly 
criticism,” towards the author, but are “ dictated by the unaffected 
desire of rendering his work as free from blemish, and as useful 
as possible.” 
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8.—Archiv fir die Civilistische Praxis [Archives of Civil Prac- 
tice], herausgegeben von Franke, Linpg, von Lour, Mirrer- 
MAIER, MinLensrucu, THipaut und Wacnrter. XXI. Bd. 2 
Heft. Heidelberg: bei J. C. B. Mohr, 1838, 


This periodical is not devoted, as its title would seem to indi- 
cate, to matters of civil procedure, but to all the various topics, 
connected with civil as contradistinguished from criminal law, 
which concern the practical application of the law, in the admin- 
istration of justice. The following are the titles of the articles 
contained in the present number :—On the commencement of 
delay in collation, by professor Guyet, of Jena ;—On the question 
of the priority of a general right of pledge, in respect to things 
subsequently acquired by the pledger, by Dr. L. A. Warnkonig, 
of Freiburg ;—Contributions to the doctrines of oaths—(1) under 
what circumstances, the Roman law allowed of the settlement 
or decision of a controversy, by means of the judicial oath? (2) 
what is to be understood by the juramentum suppletorium quanti- 
tatis? by F. B. Busch, of Arnstadt ;—On the validity of an insur- 
ance effected in contravention of the laws of a foreign state, by 
Dr. Lewis Duncker, of Marburg ;—Remarks on the limitation of 
the suits of minors, and on the acquisition by prescription against 
them, and on c. 11, C. VIII. 18. qui potior. in pign. by Dr. Haim- 
berger, of Vienna ;—On the so-called derivative possession, by 
Dr. Rosshirt, of Heidelberg ;—On the relation of justice to affairs 
of administration,—on administrative justice and conflicts of juris- 
diction, by Mittermaier ;—On the impediment to marriage of the 
so-called civil or legal relationship, by Dr. J. J. Lang, of Tubingen. 
These articles are learned, profound, and thorough. We observe, 
that in the last but one, the author refers to the Federalist and to 
the works of Messrs. Kent and Story, and also in terms of partic- 
ular approbation to Mr. Oliver’s work on the rights of an American 
citizen. 

The last article, in the April number of our journal, which is a 
translation of one of the above-mentioned, will give our readers 
some idea of the contents of the Archives of Civil Procedure. 

3U0* 
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9.—De Principio Imputationis Alienationum Mentis in Jure 
Criminali recte constituendo. Disserit C. 1. Mirrermater. 
Heidelberge : 1838. 


[The following notice of this interesting tract is translated from an article 
by Mr. Faustin Hélie, (one of the authors of the Théorie du Code Pénal), in 
the Revue Etrangére et Francaise, for June, 1838.] 

This dissertation is a new service rendered to science, by the 
celebrated professor, to whom it is already indebted for so much 
progress. Mr. Mittermaier has undertaken to settle the limits of 
the principles of irresponsibility, which covers the acts of those 
whose understandings are enfeebled by disease. ‘This matter is 
one of the gravest subjects of penal law: for, by what signs is it 
to be known, that the agent has not a knowledge of the morality 
of his act, and the liberty to abstain from it,—scientia boni et 
mali,—et facultas alterutrum eligenti? And what degree of 
injury of the intellectual faculties is necessary, to destroy imputa- 
bility ? In order to arrive at a solution of these questions, which 
have been the subject of scientific inquiry for so many centuries, 
the author of the dissertation establishes a fundamental rule, by 
the light of which he subsequently examines the melancholy series 
of human infirmities. In order to'withdraw the agent from the 
imputability of his act, it is not sufficient that his mind should for 
the moment be blinded by a transient cause ; it is necessary, that 
the feeling which impels him to crime should arise from a disease ; 
that this disease should be its only source ; and that its power 
should be so irresistible, that the liberty to act ceases completely 
to exist: equilibrium atque harmoniam virium animi ita turbatam 
esse, ut libertas plane tollatur. 

This rule gives rise to no difficulty, when the idiocy or insanity 
of the individual is complete,—when the understanding is entirely 
darkened,—and when the agent possesses neither knowledge nor 
liberty. But even when this is the case, difficulties begin to arise 
in relation to lucid intervals. Are acts committed in these in- 
tervals imputable? Mr. Mittermaier remarks, with reason, that 
authors have frequently confounded lucid intervals with intermis- 
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sions of the disease. It is true, indeed, that the disease has its 
moments of calm, in which the patient regards objects in their true 
point of view. But, how, even in these moments, can he be made 
responsible ? How can it be ascertained, what secret influence 
the disease may not have exercised over his acts? How can it 
be affirmed, that an internal impulse has not suddenly led the mind 
of the agent astray and directed his arm? Mr. Mittermaier con- 
cludes, therefore, with reason, in these terms: si extat morbus, 
actionem ad liberum arbitrium minime referre licebit. 

It is a more difficult question to decide, whether it is sufficient 
to render the agent responsible, that he should distinguish between 
good and evil, and should perceive the morality of his actions. 
This question is of great interest in partial insanity,—in mono- 
mania,—where the mind is subject to illusion and is led astray 
upon a single point only, and where the agent, in regard to every 
other object, preserves the sagacity of his judgment, and possesses 
his ordinary freedom of action. The English criminalists do not 
hesitate, in this case, to consider the agent responsible ; but this 
opinion is combatted by Mr. Mittermaier. What influence have 
the notions of the just and the unjust upon him who is fascinated 
by an illusion? Is he less excusable, because he comprehends 
that homicide is a culpable act, when, under the dominion of an 
error which deceives his senses, he imagines himself pursued by a 
ferocious beast, and, in self defence, inflicts death upon a human 
being? The error of the criminalists consists in not perceiving, 
that, if the monomaniac distinguishes good and evil in general, he 
ceases to do so in reference to the point which constitutes the 
subject of his insanity ; he does not lose sight of the rule, but he 
does not perceive its application ; he does not cease to condemn 
homicide, but he does not know that he is committing it; his eyes 
are closed in this respect; his disease is a cloud which intercepts 
a ray of his understanding. This distinction is clearly explained 
by the author of the dissertation ; but it remains for the judge to 
establish the fact of this partial divergence ; and, herein, it must 
be confessed, consists one of the gravest embarrassments of human 
justice. 
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This difficulty, which is again brought forward, and followed by 
the author through all the kinds of partial insanity, as epilepsy, 
hallucination, weariness of life, gives occasion to the learned pro- 
fessor to inquire, what method should be adon’ed by the legislator 
in formulating the excuse of insanity,—whe ner all the diseases 
which import a justification of the agent should be enumerated in 
the law,—whether a few only should be mentioned as examples,— 
or, finally, whether as in our penal code, the law should provide 
an exception to the general rule of imputability, in favor of acts 
committed in a state of insanity, without defining them. The 
author adopts this last method ; and the sanction thus given by 
theory to practice ought to settle the question. It is certain, be- 
sides, that this provision, the simplest of all, is also the truest. 
The legislator would be drawn into useless details, if he should 
undertake to provide rules for cases, which are constantly varying, 
and the different shades of which it is impossible to seize : he must 
content himself with establishing the rule ; it is for the judge to 
apply it, upon an examination of the facts. 

We have thus indicated, but too succinctly, the contents of the 
substantial and learned tract of Mr. Mittermaier. We have been 
compelled to omit a great number of points, in which the new and 
ingenious theories of the author challenge discussion,—a multitude 
of views full of sagacity. This method of selecting a thorny 
subject of law, and making it the object of a profound dissertation, 
is of the greatest advantage to science. It is thus, that a subject 
is elaborated by investigation, and its principles combined and 
arranged ; such is the result of the labor of Mr. Mittermaier, in 
regard to the excuse of insanity. This work will be received with 
interest by all criminalists. 


10.—An Abridgment of the American Law of Real Property, 
by Francis Hitxiarp, Counsellor at Law. Vol. If. Boston: 
Charles C. Little and James Brown, 1839. 


The first volume of this work appeared in 1838, and was noticed 
in the July number of the American Jurist for that year. The 
present one completes the work. In it are comprehended the 
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subjects of estates in fee and tail, the rule in Shelley’s case, joint- 
tenancy, easements, ways, franchises, uses, watercourses, fishery, 
prescription, statutes of limitation, descent, title by deed, forms of 
deeds, effect and construction of deeds, fraudulent conveyances 
and registry, devise, powers, &c. 

We have not been able to devote to this volume the time neces- 
sary to a full appreciation of its merits, but from the examination 
we have been able to give to it and from what we know of the 
character of the first volume, we feel ready to recommend it with 
confidence to the favorable regard of the profession. The first 
volume we have had frequent occasion to consult, and parts of it 
we have examined critically with reference to the authorities cited, 
and we have always found the information we were in search of, 
and the principles correctly and perspicuously stated, and that 
the point decided by the courts was accurately copied. Mr. 
Hilliard has confined himself to the task of stating the law as it 
actually is, without going into the rationale of it, and has abstained 
from the metaphysical subtleties which are so abundant in the 
pages of Coke and Preston, and in this respect he has acted judi- 
ciously. ‘The task he imposed upon himself was one of great 
toil, and he has resolutely and manfully performed it, evincing a 
patience of labor, worthy of the students and jurists of a former 
age; and he may fairly felicitate himself as having completed a 
work creditable to himself, and of great practical utility to the 
profession, throughout our whole country. ‘The lawyer will find 
here brought into the compass of two reasonable volumes, a vast 
amount of matter, gathered from many camel-loads of text-books, 
reports, and statutes, correctly stated ; and should he desire to pur- 
sue his investigations further, he will find himself by the author’s 
assistance, in the way to do it easily and expeditiously. 


11.—A Treatise on tue Law relative to Sales of Personal Pro- 
perty, by Georce Lone, Esq. Second American edition with 
additions, by Bensamin Rann, Esq., Counsellor at Law. Bos- 
ton: C. C. Little and James Brown, 1839. 


A good book on Sales is a desideratum in legal literature. Mr. 
Long’s treatise is a work of moderate pretensions and moderate 
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merit, not aspiring to any thing more than a digested collection of 
reported cases, and though quite useful and respectable as a book 
of reference, is radically defective as a text book. It has, how- 
ever, been a popular book, because the subject is so important a 
one, that no lawyer will overlook any source of information re- 
specting it, and he will purchase it and put it in his library, be- 
cause it is a treatise on sales, and because there is no better one. 
We agree with the editor in his observation in the preface, that 
‘**it would be much better to write a new treatise than to endeavor 
to supply the defects of the original work ;” and we regret that he 
had not undertaken that task, rather than the one of supplying 
what was defective and correcting what was faulty in the present 
work. In the execution of his plan, he has incorporated into the 
text more than two hundred additional pages of his own, which 
are printed in the same type as the original treatise, and distin- 
guished only by being inserted in brackets; a way of doing things 
not altogether to our taste, though we are not aware that we have 
any other objection to it than that. 

Mr. Rand’s peculiarities and accomplishments as an editor are 
well known from his previous labors in that department. His 
learning is copious, abundant and overflowing, and his views, 
whether they agree with or differ from the received authorities, 
are always enforced with power and ability. We think, however, 
that he is rather too resolute an enemy to innovations, occasion- 
ally a little whimsical in some of his opinions, and that courts and 
judges sometimes receive rather too cavalier treatment at his 
hands. The present volume contains ample evidence of the 
editor’s learning and research. He is evidently thoroughly ac- 
quainted with every thing relating to the subject of sales, which is 
of authority in the courts of England or America, and his copious 
additions have greatly increased the value of the original work. 
But while we give to his labors the ample commendation which 
they deserve, we feel bound to point out wherein they are defect- 
ive, and the objections to which the work is liable. 

The decisions of the courts in New England in general, and 
of Massachusetts in particular, do not receive from Mr. Rand the 
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consideration which they deserve. Cases from the reports are 
very seldom stated, and important principles are passed by in 
silence. For instance, the case of Wain v. Warlters, (5 East, 10) 
is discussed at considerable length in the original work, and the 
editor states that this decision has been confirmed by subsequent 
ones, and is now settled Jaw, without taking the slightest notice of 
the contrary decision in Packard v. Richardson and others (17 
Mass. 122) and of the fact that the Massachusetts doctrine has 
been adopted in Maine and Connecticut. 

In the original work of Mr. Long, the question, whether a con- 
tract for the transfer of stock is within the seventeenth section of 
the statute of frauds, is discussed and is stated not to be settled ; 
but no notice whatever is taken, by the editor, of the case of 
Tisdale v. Harris, (20 Pick. 9), in which the point is expressly 
decided in the affirmative. 

In the discussion of the question, whether sales by auction are 
within the statute of frauds, the editor remarks, “it seems now to 
be well settled, that sales of goods at auction are within the seven- 
teenth section of the statute,” without adverting to the case of 
Davis v. Rowell (2 Pick. 64) which is directly in point. 

In the discussion of the legality of sales and contracts made 
upon Sunday, no notice is taken of the cases of Geer v. Putnam, 
(10 Mass. 312) and Pearce v. Atwood, (13 Mass. 324). Under 
the head of illegal sales, we think also it would have been well to 
cite the case of Wheeler v. Russell, (17 Mass. 258). 

The above are the instances of the defect we have alluded to, 
which have come under our observation in looking over the work. 
A more minute examination might detect others. That the learned 
editor does not hold in the highest estimation the decisions of the 
supreme court of Massachusetts, is a fact well known to all who 
have had occasion to examine his editions of the Massachusetts 
Reports, but we think it a subject of regret, that this feeling should 
have been manifested in a work intended for a text-book for stu- 
dents, and a manual for reference for practitioners, in which it is im- 
portant that all the decisions should be stated. Principles deemed 
erroneous need not have been incorporated into the text, but might 
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have been mentioned in the notes, and the entire omission of them 
we cannot but consider in bad taste, to say the least. 


12.—Term Reports in the Court of Queen’s Bench, by Granam 
Witiwore, Esq., of the Middle Temple, Barrister at Law, and 
W. Honees, Esq., of the Inner Temple, Barrister at Law ; 
Bail Court by F. L. Wottaston, Esq., of the Middle Temple, 
Barrister at Law ; Court of Common Pleas, by T. J. Annoxp, 
Esq., of Lincoln’s Inn, Barrister at Law; Court of Exchequer, 
by H. Horn, Esq., and E. T. Hurustone, Esq., of the Middle 
Temple, Barrister at Law. Part I. Hilary Term, 1 Victoria, 
1838. London: Richard Pheney ; Boston: Charles C. Little 
and James Brown. 


This plan of publishing the English Reports, in this country, 
meets with our entire approbation ; as, by it, the profession will be 
furnished, at an extremely moderate price, with full and accurate 
reports of all the cases decided in the English courts of common 
law, very soon after their decision ; reported and printed in such 
a manner, that they may be bound in volumes and preserved as a 
regular and uniform series of the reports. The part before us 
contains one hundred and seventy-six pages ; ninety-six of which 
are devoted to the cases in the queen’s bench and bail court, forty- 
eight to the court of common pleas, and thirty-two to the court of 
exchequer. ‘The reports of the several courts are paged inde- 
pendently of each other, and separated by leaves of colored paper, 
on which tables of references to the cases and the points decided 
are printed. A temporary digest of all the cases is added at the 
end. It will be seen, therefore, that this plan combines the advan- 
tages of the temporary and speedy publication of a periodical, 
with those of the permanent and convenient form of a complete 
volume. ‘The page is large, and the type, though smaller than 
that of English reports generally, is clear and easily read ; thus 
affording a large amount of matter within a comparatively small 


space. Each part or number will contain about two hundred 
pages, at the very moderate price (for law-books) of one dollar 
and twenty-five cents. Six numbers of the series have been 
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already published in England, and the remaining five (this being 
the first), the American publishers announce will be issued in this 


country in a few weeks. ‘‘ The subsequent numbers,” 


say the 
publishers, ‘‘ will be received regularly by the steam packets, and 
put into the hands of the profession, within thirty days after they 
are printed in London.” ‘Thus much for the manner of publica- 
tion. In regard to the style in which the cases are reported, Mr. 
Justice Story remarks : ‘*‘ They appear to me to be drawn up with 
accuracy and fulness, and to be entitled to the confidence of the 
profession. It is manifest to me, that the reporters have brought 
to this delicate and important task a learning and ability adequate 
to the occasion.” This opinion is confirmed by the statements of 
Messrs. Rand, Curtis (C. P.), and Choate, of the Suffolk Bar, to 
whose examination the reports were submitted, prior to their re- 
publication in this country. To this testimony, it is quite super- 
fluous for us to add any remarks of our own. 


13.—Kritische Zeitschrift fiir Rechtswissenschaft und Gesetzge- 
bung des Auslandes [Critical Journal of Foreign Jurisprudence 
and Legislation], herausgegeben von MITTERMAIER und Zacu- 
ariz. Eilfter Band. Erstes Heft. Heidelberg: J. C. B. Mohr, 
1839. 


The first number of the eleventh volume of this journal, to 
which we have already more than once invited the attention of 
our readers, contains the conclusion of an article commenced in a 
previous number, “on the progress of ccdification and jurispru- 
dence in North America,” by professor Mittermaier. We have 
read this article with great interest ; and cannot but express our 
astonishment, that the author, with all his multitudinous avoca- 
tions, should have found time to make himself so thoroughly 
acquainted with our legal literature. We have not room for an 
analysis of the article, or for the flattering encomiums which the 
learned professor bestows upon the works and writers on American 
law, not forgetting our own journal and its contributors; but, as 
our readers may like to know the opinion entertained by an accom- 
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plished foreign jurist of ‘the character of American juridical 
works,” we shall present them with the following extract : 


“The practical spirit, which, in the rapid progress of the American 
people, is directed throughout to the useful only, manifests itself also in 
the writings of the American jurists. This practical spirit demands clear- 
ness in exposition, and deep insight in practical questions. The principal 
works are devoted to the analysis and collection of individual cases ; and 
exhibit the same style and manner, by which the English jurists are distin- 
guished. The American writers, like the English, possess a certain fine 
tact which enables them, without any diffuse statement and consider- 
ation of principles, to seize upon the leading features of a case, to place 
them in the decisive point of view, and thereby to come to the correct 
conclusion. The grounds of the judgment, which are commonly excel- 
lent, are only briefly presented. As there is no complete code in Amer- 
ica, and the judges rely upon the unwritten common law, we readily 
understand why it is, that the principal art of the American jurists con- 
sists in the analysis, and the great aim of the writers is directed to the 
collection, of individual cases. But it would be altogether erroneous to 
imagine, that this method has its foundation in a mere casuistic spirit ; 
on the contrary, an examination of the works of Kent and Story will 
show, that, whilst these writers seek to deduce from the decided cases 
those rules which must be kept in view by the judge, they at the same 
time investigate principles and illustrate them by examples. The Roman 
law certainly has no immediate, practical, value in America; but as it 
has been wrought into the common law in England, it enjoys an equiva- 
lent respect in America, and in all works its decisions are introduced by 
way of comparison. The writers derive their knowledge of the Roman 
law chiefly from the works of Heineccius, Westenberg, Vinnius, and 
Pothier ; and, in general, the French juridical writers, ancient as well 
as modern, are the most used. Hence the knowledge of the Roman. 
law in America is often defective; and it is only of late, that Ameri- 
can authors have begun to study the Roman law in its sources, for its 
internal value, and to turn their attention to the German jurists, and to 
refer to the works of Hugo, Savigny, and Thibaut. We observe, also, 
that comparative law has recently grown into consideration ; and that 
the works of foreign legislation have consequently received much atten- 
tion. Hitherto, in this respect, the American writers have confined 
themselves chiefly to the French law. In the works already mentioned, 
questions of civil right are treated in an interesting manner, which, for 
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its skilful analysis, is particularly worthy of the attention of foreign 
jurists.” 

The residue of the article is devoted to an examination of Mr. 
Justice Story’s works on Bailments and Equity, Mr. Sumner’s 
Reports, and Dunlap’s Admiralty Practice. 


14.—The Practice of the Law in all its principal departments ; 
with a view of Rights, Injuries and Remedies, as ameliorated 
by recent statutes, rules, and decisions ; showing the best modes 
of creating, perfecting, securing, and transferring rights ; and 
comprising the Practice in Arbitrations ; before justices ; in 
courts of common law ; equity ; ecclesiastical and spiritual ; 
admiralty ; bankruptcy ; in insolvency ; in courts of error and 
appeal ; and in particular in either of the superior courts : with 
new Practical Forms. Intended as well for the use of students 
as of practitioners. By J. Cuirry, Esq., Barrister of the Middle 
Temple ; with references to English Common Law and Eccle- 
siastical Reports. In 4 Vols. Philadelphia: T. & J. W. John- 
son, Law Booksellers, No. 5 Minor Street, 1839. 


The present volume (vol. iv.) concludes Mr. Chitty’s laborious 
and extensive work on the practice of the law, a work which would 
be the undertaking of half a life-time to most men, but is merely 
an episode in that of one with a forty horse power of bookmaking, 
like Mr. Chitty. The present volume is occupied by a discussion 
of the subjects of bills of exceptions and demurrer to evidence, 
costs, motions for new trials, and practice and proceedings in the 
ecclesiastical courts. Much of it is not of direct application in 
the practice of the American lawyer, but, like every thing that 
proceeds from Mr. Chitty’s pen, it is full of the results of patient 
labor, and of that power of applying them which is derived from 
a long life of practice. The whole work contains a vast mass of 
legal information, such as is constantly in requisition in the office 
of the practitioner, and a great deal of it is as valuable and im- 
portant here as in Westminster Hall. 











INTELLIGENCE AND MISCELLANY. 


British International Copyright Law. The following import- 
ant act of the British parliament is republished from the Jurist : 


1 & 2 Vicroria, cap. 59. 


An act for securing to authors, in certain cases, the benefit of international 
copy right. [July 31, 1838.] 

Her majesty, by order in council, may direct that authors of 
books first published in foreign countries, and their assigns, shall 
have a copyright in such books within her majesty’s dominions.— 
Title of book to be entered at Stationers’ Hall, and one copy deli- 
vered to the Warehousekeeper.|—Whereas it is desirable to afford 
protection within her majesty’s dominions to the authors of books 
first published in foreign countries, and their assigns, in cases 
where protection shall be afforded in such foreign countries to the 
authors of books first published in her majesty’s dominions, and 
their assigns ; be it therefore enacted by the queen’s most excellent 
majesty, &c., That it shall be lawful for her majesty, by an order 
of her majesty in council, to direct that the authors of books 
which shall, after a future time to.be specified in such order in 
council, be published in any foreign country to be specified in 
such order in council, and their executors, administrators, and as- 
signs, shall have the sole liberty of printing and reprinting such 
books within the united kingdom of Great Britain and Ireland, and 
every other part of the British dominions, for such term as her 
majesty shall, by such order in council, direct, not exceeding the 
term which authors, being British subjects, are now by law enti- 
tled to in respect of books first published within the united king- 
dom ; provided that no such author or his assigns shall be entitled 
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to the benefit of this act unless, within a time to be in that behalf 
prescribed by such order in council, the title to the copy of every 
such book, and the name and place of abode of the author thereof, 
and the time and place of the first publication thereof in such 
foreign country, shall be entered in the register book of the com- 
pany of stationers in London; and unless, within a time to be 
also prescribed by such order in council, one printed copy of the 
whole of such book, and of every volume thereof, upon the best 
paper upon which the largest number or impression of such book 
shall have been printed for sale, together with all maps and prints 
relating thereto, shall be delivered to the warehouse-keeper of the 
company of stationers at the hall of said company. 

In case books published anonymously, the name of publisher to be 
sufficient. |—Sect. 2 enacts, that if a book be published anony- 
mously, it shall be sufficient to insert in the entry thereof in such 
register book the name and place of abode of the first publisher 
thereof, instead of the name and place of the author thereof, to- 
gether with a declaration that such entry is made either on behalf 
of the author, or on behalf of such first publisher, as the case may 
require. 

Wrongful first publication may be amended by court of chance- 
ry.|—Sect. 3 enacts, that every such entry shall be prima facie 
proof of rightful first publication ; but if there be a wrongful first 
publication, and any party have availed himself thereof to obtain 
an entry of a spurious work, the author, or his first publisher, may 
apply by petition, or on motion, to the court of chancery to order 
such entry to be amended; but no such order shall be made 
unless it be proved to the satisfaction of the said court, first, with 
respect to a wrongful publication in a country to which the author 
or first publisher does not belong, and in regard to which there 
does not subsist with this country any treaty of international copy- 
right, that the party makiug the application was the author or first 
publisher, as the case requires ; second, with respect to a wrongful 
first publication either in the country where a rightful first publica- 
tion has taken place, or in regard to which there subsists with this 
country a treaty of international copyright, that a court of compe- 
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tent jurisdiction in any such country, where such wrongful first 
publication has taken place has given judgment in favor of the 
right of the party claiming to be the author or first publisher. 

Register book to be kept at Stationers’ Hall, and to be open to 
inspection.—Certificate by warehouse-keeper.|—Section 4 enacts, 
that such register book shall at all times be kept at the hall of the 
said company, and for every such entry the sum of 2s., and no 
more, shall be paid, and the same register book may at all season- 
able and convenient times be inspected by any person on payment 
of the sum of ls., and no more, to the warehouse-keeper of the 
said company of stationers; and such warehouse-keeper shall, 
when and as often as thereto required, give a certificate under his 
hand of every or any such entry and delivery, and of the time of 
making the same respectively, and for every such certificate the 
sum of ls. shall be paid; and such certificate, upon proof of the 
handwriting of the person signing the same, and that such person 
was in fact the warehouse-keeper of the said company, shall, 
without further proof, be admitted in all courts as evidence of 
such entry and delivery, and oi the time of making the same 
respectively. 

Warehouse-keeper to deposit books in the British museum.|— 
Sect. 5 enacts, that the said warehouse-keeper shall receive at the 
hall of the said company every book or volume so to be delivered 
as aforesaid, and within one calendar month after receiving such 
book or volume shall deposit the same in the library of the British 
museum. 

Second or subsequent editions.—Sect. 6 enacts, that it shall not 
be requisite to deliver to the warehouse-keeper of the said station- 
ers’ company any printed copy of the second or of any subse- 
quent edition of any book or books so delivered as aforesaid, unless 
the same shall contain additions or alterations ; and in case any 
edition after the first of any book so delivered as aforesaid shall 
contain any addition or alteration, it shall not be requisite to deliver 
any printed copies thereof, if one printed copy of such additions 
or alterations only, printed in an uniform manner with the former 
edition of such book, be, within a time in that behalf to be pre- 
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scribed by any such order in council as aforesaid, delivered to the 
warehouse-keeper of the said company of stationers. 

Orders in council may specify different periods for different fo- 
reign countries, §c.|—Sect. 7 enacts, that the respective terms to 
be specified by such orders in council respectively for the contin- 
uance of the privilege to be granted to the authors of books to be 
first published in foreign countries, and their respective assigns, 
may be different for books first published in different foreign coun- 
tries, and that the times to be prescribed for the entry of the titles 
to the copies of such books, and the delivery to the said ware- 
house-keeper of the aforesaid copy, may be different for different 
foreign countries and for different classes of books. 

Booksellers, &c. who shall print, &c., any book to which order 
in council may extend, without consent of proprietor, liable to pe- 
nalties. |—Sect. 8 enacts, that if any bookseller or printer, or other 
person whatsoever, in any part of the united kingdom of Great 
Britain and Ireland, or in any other part of the British dominions, 
shall, within the term to be limited by any such order in council, 
print, reprint, or import for sale, or cause to be printed, reprinted, 
or imported for sale, any book to which such order in council shall 
extend, without the consent of the author or other proprietor of the 
copyright of and in such book first had and obtained in writing, 
or, knowing the same to be so printed, reprinted, or imported for 
sale without such consent of such author or other proprietor, shall 
sell, publish, or expose to sale, or cause to be sold, published, or 
exposed to sale, or have in his possession for sale, any such books 
without such consent first had and obtained as aforesaid, then 
every such offender shall be liable to a special action on the case, 
at the suit of the author or other proprietor of the copyright of and 
in such book so unlawfully printed, reprinted, imported, or pub- 
lished or exposed to sale, or being in the possession of such of- 
fender for sale as aforesaid, contrary to the true intent and mean- 
ing of this act; and every such author or other proprietor shall 
and may, by and in such special action on the case to be so 
brought against such offender in any court of record in that part of 
the said united kingdom, or of the British dominions in which the 
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offence shall be committed, recover such damages as the jury on 
the trial of such action, or on the execution of a writ of inquiry 
thereon, shall give or assess, together with double costs of suit, in 
which action no privilege or protection shall be allowed; and 
every such offender shall also forfeit such book, and every sheet 
being part of such book, and shall upon order of any court of re- 
cord in which any action at law or suit in equity shall be com- 
menced or prosecuted by such author or other proprietor, to be 
made on motion or petition to the said court, deliver the same to 
the author or other proprietor of the copyright of such book, or to 
his attorney or agent to be thereto lawfully authorized, and he shall 
forthwith damask or make waste paper of the same; and every 
such offender shall also forfeit the sum of 3d. for every sheet 
thereof, either printed or printing, or published or exposed to sale, 
contrary to the true intent and meaning of this act, the one moiety 
thereof to her majesty, and the other moiety thereof to any person 
who shall sue for the same in any such court of record by action 
of debt, bill, plaint, or information, in which no privilege or pro- 
tection shall be allowed: provided always, that in Scotland such 
offender shall be liable to an action of damages in the court of 
session in Scotland, which shall and may be brought and prosecuted 
in the same manner in which any other action of damages to the 
like amount may be brought and prosecuted there, and in any such 
action where damages shall be awarded, double costs of suit or ex- 
penses of process shall be allowed. 

No order in council to have any effect unless it states that reci- 
procal protection is secured.|\—Sect. 9 provides and enacts, that 
no such order in council shall have any effect unless it shall be 
therein stated, as the ground for issuing the same, that due protec- 
tion for the benefit of the authors of printed books first published 
in the dominions of her majesty and their assigns has been secured 
by the foreign power in whose dominions the books to which such 
order in council shall relate shall be first published. 

Orders in council may be revoked.|\—Sect. 10 enacts, that it 
shall be lawful for her majesty, by an order in council, from time 
to time, to revoke or alter any order in council previously made 
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under the authority of this act, but nevertheless without prejudice 
to any rights acquired previously to such revocation or alteration. 

Orders in council to be published in Gazette, and to have same 
effect as this act.|—Sect. 11 enacts, that every order in council to 
be made under the authority of this act shall, as soon as may be 
after the making thereof by her majesty in council, be published 
in the London Gazette, and from the time of such publication 
shall have the same effect as if every part thereof were included 
in this act. 

Orders in council to be laid before parliament.|—Sect. 12 en- 
acts, that a copy of every order of her majesty in council made 
under this act shall be laid before both houses of parliament within 
six weeks after issuing the same, if parliament be then sitting, and 
if not, then within six weeks after the commencement of the then 
next session of parliament. 

Translations of books first published abroad. |—Sect. 13 provides 
and enacts, that nothing in this act contained shall be construed to 
prevent the printing, publication, or sale of any translation of any 
book, the author whereof and his assigns may be entitled to the 
benefit of this act. 

“oreign authors not entitled to copyright, except under this act. | 
—Sect. 14 enacts, that the author of any book to be after the pass- 
ing of this act first published out of her majesty’s dominions, or 
his assigns, shall have no copyright therein within her majesty’s 
dominions otherwise than such (if any) as he may become entitled 
to under this act. 

Limitation of Actions.|—Sect 15 provides and enacts, that all 
actions, suits, bills, indictments, or informations for any offence 
that shall be committed against this act shall be brought, sued, and 
commenced within twelve months next after such offence commit- 
ted, and not afterwards. 

Interpretation clause.|—Sect. 16 enacts, that in the construction 
of this act the word ‘ book” shall be construed to include ‘ vol- 
ume,” ‘‘ pamphlet, 
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‘ ’ 
sheet of letter-press,” ‘sheet of music,’ 


“map,” “chart,” or “ plan;” and the words “ printing” and 


‘“‘ reprinting ” shall include engraving and any other method of 
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multiplying copies: and the expression ** her majesty ” shall in- 
clude the heirs and successors of her majesty; and the expres- 
sions “ order of her majesty in council” and “ order in council ” 
shall respectively mean order of her majesty, acting by and with 
the advice of her majesty’s most honorable privy council ; and in 
describing any persons or things any word importing the plural 
number shall mean also one person or thing, and any word import- 
ing the singular number shall include several persons or things, 
and any word importing the masculine shall include also the femi- 
nine gender ; unless in any of such cases there shall be something 
in the subject or context repugnant to such construction. 

Act may be amended.|—Sect. 17 enacts, that this act may be 
amended or repealed by any act to be passed in this present ses- 
sion of parliament. 


New Work on the United States. The Revue Etrangere et 
Francaise, for June, 1838, announces a new work on this country, 
by Dr. Julius of Hamburg, as in press, under the title of an “ Essay 
on the Moral State of North America, according to the personal 
observations of the author, in the years 1834, 1835, and 1836.” 
This work will appear in two volumes, a summary of the contents 
of which is given in the Revue. The first embraces the subjects 
of the geography and history of the several states,—religion,— 
education and instruction,—pauperism and charity,—and society. 
The second will treat of crimes and punishments, in five sections : 
1, A brief view of American penal law ; 2, Number and nature 
of the crimes and offences committed in the United States; 3, 
American prisons ; 4, Asylums or establishments for young crim- 
inals or children whose moral education has been neglected ; and, 
5, Application to Europe of the information collected by the au- 
thor in America. The work cannot fail of being received with 
great interest, both in Europe and in this country. 


Indemnity and Indemnification. These words have almost a 
technical meaning in law, and, though quite different in their sig- 
nification, are very often used as synonymous; or, rather, we 
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should say, the first is most frequently used where the second only 
would be proper. The word indemnification, according to Dr. 
Johnson, signifies: 1, security against loss or penalty; and, 2, 
reimbursement of loss or penalty. The word indemnity, which 
comes to us directly from the French, and in that language means 
indemnification, is defined by the great lexicographer : security 
from punishment ; exemption from punishment. Whilst we have 
so good and English a word as indemnification at command, it 
seems quite unnecessary, to say nothing more, to press a foreign 
one into our service, and make it do double duty. 


New Work by Savigny. The Revue de Législation et de Juris- 
prudence, for February, announces a new work from the pen of 
this celebrated jurist, in the following terms : 


* Letters from Berlin inform us, that three or four volumes of a 
treatise by Savigny, on the Pandects, will soon be published. 
Hitherto, the learned author of the ‘ History of the Roman Law in 
the Middle Ages’ has confined himself, in his other works, to the 
investigation of some controverted doctrines or obscure points. It 
has been permitted to his pupils only to become acquainted with 
his entire system. Henceforward, this system will cease to be the 
exclusive privilege of a few; it will become accessible to all, and 
may be known and studied throughout; for it is the intention of 
the author to publish it ina more developed and complete form, 
than would comport with the limits of an elementary course. 
Germany awaits with impatience this new publication, destined to 
supply a desideratum in legal literature, which Gliick was unable 
to fill with his voluminous commentary. ‘The progress of science 
demanded a great work, which should be, as it were, its last result, 
its last expression ; and it was reserved for Savigny to enrich the 
science with such a work, which will doubtless sustain his already 
great reputation. Mr. Savigny proposes to go over the whole field 
of Roman law, with the exception of the doctrine of successions, 
which has been undertaken by one of his most distinguished pu- 
pils, professor Rudorff. Our readers have had an opportunity to 
appreciate this learned jurisconsult, who, still young, has already 
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acquired a high reputation by the extent and the profoundness of 
his researches. ‘Those who know him will readily believe, that 
his treatise on successions will be worthy both of his own anterior 
labors and of his illustrious master.” 


Kinne’s Blackstone. In reference to this work, a correspondent 
writes as follows : 

“In your critical notice of ‘ Kinne’s Blackstone ’ (in the last 
number of the Jurist), you have omitted to notice the fact, that his 
questions are a mere transcript, almost literal, of Barron Field’s 
analysis, at the end of Chitty’s Blackstone, whose labors he has 
most impudently stolen and palmed upon the profession as his 
own, which, had it been truly his own, ‘ must,’ as you correctly 
suppose, ‘ have cost him a great deal of labor.’ ” 


[From the Charleston (S. C.) Courier, April 1.] 


Death of Chancellor Desaussure. This venerable man and 
useful citizen departed this life on Friday last, in this city, having 
passed the boundary of three score and ten, and reached the ad- 
vanced age of seventy-five years. In the dawn of manhood he 
participated in our revolutionary struggle, having gallantly borne 
arms in defence of Charleston against the invading foe. After 
the achievement of our independence, and the organization of our 
present system of government, he received from the father of our 
country the appointment of director of the mint at Philadelphia, 
having been the second to fill that office, (the venerable and cele- 
brated Rittenhouse having preceded him), and we learn that he 
retained, and took pleasure to the last in exhibiting to his friends 
and acquaintances, a piece of his own coinage, (one of the first 
gold coins ever struck at the mint, the very first one having been 
presented by him to Washington), in evidence of this incident in 
his life. This office he did not retain long, but returning to 
Charleston and resuming the practice of the law, he rose to emi- 
nence in his profession. In 1797-8, he filled the municipal office 
of intendant (or mayor) of Charleston, and for a number of years 
acted as chairman of the board of commissioners of that noble in- 
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stitution of benevolence, the Orphan House of Charleston. He 
bore a part in the convention of this state which adopted the con- 
stitution of the United States, and also in that which framed the 
present constitution of this state ; was a member of the state legis- 
lature, and was one of the founders of the South Carolina college, 
an institution which he cherished with parental care. In Decem- 
ber, 1808, he was elected one of the chancellors of the state, and 
continued to fill that high office for a period of twenty-nine years, 
until December, 1837, when increasing physical infirmity com- 
pelled him to tender his resignation to the legislature. 


English Reprints of American Law Books. We perceive, by 
the advertising sheets of the London booksellers, that Ray’s Med- 
ical Jurisprudence of Insanity, and Lieber’s Political Ethics, 
recently published by Messrs. Little and Brown, have been re- 
printed in England. The latter is noticed in terms of approbation 
in late numbers of the Examiner and Spectator. 


Punishment of Outlawry. An anecdote given us by Selden, in 
his Table Talk (Title Law), may serve very well to illustrate the 
influence this mode of punishment may have over a man who is 
out of the reach of every other. In the reign of James first, an 
English merchant had a demand upon the king of Spain, which 
he could not get the king to satisfy. The merchant had already 
brought his action, and Selden, who was his counsel, advised him 
to proceed to outlawry. Writ after writ was sent to the sheriff to 
take his majesty, and have his body before the justices at West- 
minster. His majesty was not to be found. Great outcry, as is 
usual, was made after him upon this in sundry ale-houses. His 
majesty did not happen to be at any of the ale-houses. He was 
accordingly proclaimed an outlaw ; and a wolf’s head, in due form 
of law, was clapt upon his shoulders, so that any body might lay 
hold of him, and put him into jail, that had a mind for it. The 
case was, his majesty happened at that time to have demands upon 
several merchants in England, for which demands, so long as he 
continued under judgment of outlawry, he could not have his 
remedy. Upon this consideration, his ambassador, Gondamar, 
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submitted and paid the money; upon which, the wolf’s head was 
taken off, and the king’s head put in its place. Bentham’s Ra- 
tionale of Punishment. 


Modern Jurisprudence and Reports. The following remarks 
on the subject of our modern jurisprudence were made by Mr. 
senator Tracy, in the court of errors of the state of New York, 
on the occasion of giving his judgment in the case of Wright v. 
Hart, reported in the eighteenth volume of Mr. Wendell’s Reports. 

“Tam getting to learn that the spirit of the age, which is dis- 
posed to consider nothing settled that it imagines susceptible of 
improvement—a spirit which regards nothing as too ancient to be 
attacked—nothing as too new to be attempied, is extending its 
influences to the oldest and deepest rooted principles of the 
common law. This event might not be so much regretted, if it 
were proposed to be brought about only through the open and re- 
sponsible agency of legislation; but when pursued through the 
devious and occult process of judicial exceptions and qualifications, 
it becomes a subject of some solicitude and apprehension. Lord 
Eldon wisely remarked, that instead of struggling by little cireum- 
stances to take cases out of a general rule, it is more wholesome 
to struggle not to let little circumstances prevent the application of 
the general rule. But this principle, in modern times, has been 
so poorly maintained, that the profession of the law, it seems to 
me, is fast becoming a matter of memory rather than of reason 
and judgment; and the study of it is already so much more the 
study of the exceptions and evasions of general principles, than 
of general principles themselves, that | am sometimes induced to 
think, that as a science, the law would be better understood, and 
as a rule of right, more justly administered, if the reports of judi- 
cial decisions for the last half century were struck out of exist- 
ence. We see continually that the qualification or relaxation of a 
general principle, established by one reported case, is made the 
place of departure for ascertaining a new position in another, and 
this again in a third, and so on, until the original rule, the natural 
standard of the law, is obscured and utterly lost sight of, by means 


of intervening artificial measures of supposed particular justice. 
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The consequence to be feared is, that judicial reports, instead of 
being, what no doubt it is intended they should be, beacons and 
landmarks to guide the public into quiet havens of security and 
repose, may become false lights to decoy into the whirls and shoals 
of litigation. In speaking of the new and refined distinctions upon 
general principles, which in his day were multiplying, though in 
no degree as since, lord Mansfield remarked, that ‘if our rules 
are to be incumbered with all the exceptions which ingenious minds 
can imagine, there is no certain principle to direct us, and it were 
better to apply the principles of justice to every case, and not to 
proceed to more fixed rules.” And much more may we say, in 
looking at the ponderous volumes of reported cases which flood 
the country, and are multiplying with a rapidity that no diligence 
can keep pace with, that rather than that the science of the law 
should have to be sought in the exceptions, quaiifications and inge- 
nious evasions of general rules, made and to be made by innu- 
merable judges, the records of which are to be spread through 
thousands of volumes, it were better to abandon all attempts to 
preserve a written system of jurisprudence, and to revert at once 
to that species of administrative justice commended by Cicero, 
when, Amissis auctoritatibus, ipsa re et ratione exquirere possu- 
mus veritatem.” 


Lord Eldon’s Advice to Law Students. We find the following 
in the journal of the late Mr. Wilberforce.—“ April 17, 1801.— 
Saw lord Eldon, and had long talk with him on the best mode of 
study and discipline—for the young Grants,—to be lawyers. The 
chancellor’s reply was not encouraging—‘I know no rule to give 
them, but that they must make up their minds to live like a hermit 
and work like a horse.” Life of Wilberforce. 


Obituary. The following brief notice of the late Mr. Stearns 
is extracted from the Boston Daily Advertiser, of Feb. 8, 1839. 
Mr. Stearns was one of the few American lawyers, who first ven- 
tured upon the publication of a work on American law, and he 
was also the first professor of law appointed in Harvard Univer- 
sity. As a writer, he received the most certain and gratifying 
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expression of the public approbation, in the entire success and 
sale of two editions of his work on Real Actions. As an in- 
structer, he will be long held in grateful remembrance, by those 
who had the good fortune to be his pupils, for the uniform kindness 
and patience, with which he aided them in their progress. 

** Died, in Cambridge, on Tuesday the 5th inst. the honorable 
Asanet Stearns, aged 64. 

“The ill health of the last years of this gentleman’s life had 
taught his friends that its termination must be near; but, whatever 
be the length of expectation, the blow, when it falls, must strike 
heavily. In this instance, it is the more painful, because it severs 
ties of peculiar tenderness and strength. 

** Educated as a lawyer, after many years of extensive practice, 
during which he was at one time a member of Congress, and after- 
wards, for a long period, county attorney for Middlesex, he was, 
in 1817, appointed professor in the Law School at Cambridge, and 
held this office until 1829. In 1824, he published his work on 
Real Actions, which was universally regarded as learned, accurate 
and useful. He was afterwards appointed one of the Commis- 
sioners for revising the statutes of the commonwealth, Judge 
Jackson and Mr. Pickering being his colleagues. After this work 
was completed, he partially resumed his practice, and continued 
in it, until his failing health compelled his retirement. 

“Such is the brief outline of a life which was filled with useful- 
ness, and was in all its relations of singular excellence. Active 
in a profession which deals with the crimes and quarrels of man- 
kind, he passed through this ordeal unhurt; and no man has com- 
bined more perfectly than he, the characters of a skilful lawyer, 
a zealous advocate, and an honest man. His integrity was not 
merely that which the world demands and is content with ; it was 
pure, uncompromising, entire. Nor was it mingled with any thing 
of sternness or severity, for his kindness and gentleness were con- 
stant and universal. If he has left to the friends who were nearest 
to him, hopes and recollections full of consolation, he has also left 
to society an example which cannot fail to be fruitful of good, as 
long as his memory lives in the wide circle which knew him and 
laments his loss.” 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


UNITED STATES. 


The Statutes at large of South Carolina ; edited, under authority 
of the legislature, by Thomas Cooper, M. D., LL.D. Volume III, 
containing the acts from 1716, exclusive, to 1752, inclusive ; and 
Volume IV, containing the acts from 1752, exclusive, to 1786, in- 
clusive, arranged chronologically. Columbia, S.C. Printed by 
A. 8. Johnston, 1838. 

Laws of the State of Mississippi ; embracing all acts of a pub- 
lic nature from January Session, 1824, to January Session, 1838, 
inclusive. Published by authority. Jackson: Printed for the 
State of Mississippi, 1838. 

See page 461. 

The Revised Statutes of the State of Indiana, adopted and 
enacted by the General Assembly at their twenty-second session. 
To which are prefixed the declaration of independence, the con- 
stitution of the United States, the constitution of the state of 
Indiana, and sundry other documents connected with the political 
history of the territory and State of Indiana. Arranged, com- 
piled and published, by authority of the general assembly. India- 
napolis : Douglass & Noel, Printers, 1838. 

See page 462. 

The Law of Libel. Report of the Trial of Dr. Samuel 
Thompson, for an alleged libel, before Judge Thacher, in the 
Municipal Court of Boston. April Term, 1839. Boston: Printed 
by Henry P. Lewis, 1839. 

Legal and Political Hermeneutics, or principles of Interpretation 
and Construction in Law and Politics, with remarks on Precedents 
and Authorities. Enlarged edition. By Francis Lieber. Boston: 
Charles C. Little and James Brown, 1839. 

See page 388. 

The Law Library, Edited by Thomas J. Wharton, Esq., of the 

Philadelphia bar. Nos. 67 to 72, containing : 








492 Quarterly List of New Publications. [July, 


An Elementary Compendium of the Law of Real Property, by 
Walter Henry Burton ; 

A Selection of Leading Causes on various branches of the Law, 
by John William Smith. Vol. Ul. Part I; 

A Practical Treatise on the Law of Trusts and Trustees. By 
Thomas Lewin ; and 

An Essay on Aquatic Rights. By Henry Schultes. 

Speech in the Senate of New York, on the amendment of the 
Law and the Reform of the Judiciary System. By Gulian C. 
Verplanck. Albany : Hoffman & White, 1839. 

We have not room to notice this beautiful speech, in the manner which it 
deserves, in our present number. 

Term Reports in the Court of Queen’s Bench, Bail Court, Court 
of Common Pleas, and Court of Exchequer. Part I. Hilary 
Term. London: Richard Pheney ; Boston: Charles C. Little & 
James Brown. 

See page 474. 

A Treatise on the Law relative to Sales of Personal Property. 
By George Long, Esq. Second American edition, with additions, 
by Benj. Rand, Esq., Counsellor at Law. Boston: C. C. Little 
& J. Brown. 

See page 471. 

The Practice of the Law in all its Departments, &c: By J. 
Chitty, Esq. Vol. 1V. Philadelphia: T. & J. W. Johnson, suc- 
cessors to Nicklin & Johnson. 

See page 477. 

Reports of Cases decided in the Supreme Court of Pennsylvania. 

By T. J. Wharton. Vol. 1V. Same. 


GERMANY. 


Asverus, Prof. Dr. G., ber die legis actio sacramenti. 

Bardeleben, Dr. M., de sententiarum nullitate commentatio juri- 
dica. 

Beck, Dr., iber Versiumnisse und deren Entschuldigung bei 
Actiengesellschaften. 

[On negligence and its exculpation, in reference to joint-stock companies. ] 


_ 


Beseler, G., die Lehre von den Erbvertragen. 
[The doctrine of partition.] 
Christiansen, Dr. J., die Wissenschaft der Romischen Rechts- 
geschichte, im Grundrisse. Ir Bd. 
[The science of Roman Law-History.]} 
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Criminal-Gesetzbuch Sachsens, das neue, mit Erlauterungen 
und vergleich. Bemerkungen der Strafansitze, &c. Nebsi einem 
vergleichenden Sachregister. 3 Lfgn. 


[The new criminal code of Saxony, with explanations, &c.] 


Dirksen, H, Ed., manuale latinitatis fontium juris civilis Ro- 
manorum. Fasc. IV et V. 


Entscheidungen des konigl. Geh. Ober-Tribunals, herausgeg. 
im amtl. Auftrage, von Dr. A. H. Simon und H. L. von Strampff. 
2r Bd. 


[Decisions of the royal privy upper tribunal. ] 


Franck, O. L., Uebersicht des Hypotheken-Wesens zu Frank- 
furt a. M., od. Systemat. Darstellung der Vorschriften und Er- 
fordernisse, &c. 2e Aufl. 


{Hypothecation in Frankfort on the Mayn.] 


Gdrtner, Dr. Prof. G. F., de summo juris naturalis problem- 
ate. 


Graba, C. J., Theorie und Praxis des gemeinen deutschen 
Criminalrechts im 19 Jahr., in merkw. Straf-Rechtsfallen dar- 
gestellt. 


[Theory and practice of the common German criminal law, in the nine- 
teenth century, exemplified in remarkable cases. ] 


Haenel, G., legis Romane Visigothorum particula cum codd. 
Monac. et Phillipps. imagine lapide expressu. 


Hitzig, Dr. J. Ed., a. k. Preuss. Gesetz vom 11 Juni 1837, 
zum Schutze des Eigenthums an Werken der Wissenschaft und 
Kunst gegen Nachdruck und Nachbildung. Dargestellt in seinem 
Entstehen u. erlaiut. in seinen einzelnen Bestimmungen aus d. 


Amtl. Quellen. 


[The royal Prussian law of June 11, 1837, for the protection of property in 
works of science and art, against pirating and imitation. Delineated in its 
origin, and explained in its particular provisions, from official sources. ] 

Jagemann Dr. L. H. Fz. von, Handbuch der gerichtlichen 
Untersuchungskunde. 

{Manual of judicial inquisition. ] 


Kappler, J., juristisches Promtuarium, ein Reperter. tber 
alle in d. J. 1800—1837 erschienenen rechtswissenschaftl. Ab- 
handlungen, &c. 

[A repertory of all the works on jurisprudence, published from 1800 to 
1837.] 

Lehrbuch des Handelsrechts, mit Ausnahme des Seerechts. 
Frei bearb. nach Cours de Droit Commercial par Pardessus, und 
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mit Noten begl. von Dir. Aug. Schiebe, mit einer Vorrede von 
prof. Dr. C. J. A. Mittermaier. 


[A Compendium of Commercial Law, &c., with notes, &c., and a preface 
by prof. Mittermaier.] 


Mackeldy, Prof. Dr. F., Lehrbuch des heutigen Romischen 
Rechts. Mit Anmerk. u. Susitzen verm. von Prof. Dr. K. Fz. 
Rosshirt. 2 Bde. 

(Compendium of Roman Law, by Mackeldy, with remarks and additions by 
Rosshirt.) 

Mirusz, Al., die Preussische Handels-Gesetzgebung, mit Beruck- 
sichtigung der neusten Verordnungen in den Vereinstaaten Deutsch- 
lands systematisch dargestellt. 2e Ausg. 

[The Prussian Commercial Law.] 

Mittermaier, Prof. C. J., de principio imputationis alienationum 

mentis in jure criminali recte constituendo. 
See page 468. 

Miller, C. L., die Lehre von Injurien nach d. Vorschr. d. 
Preuss. Gesetze system. zusammengestellt. 

[The theory of injuries according to the Prussian law.] 

Pfotenhauer, Dr. C. Ed., der Einfluss des factischen Irrthums 
auf die Strafbarkeit versuchter Verbrechen, &c. 

[The influence of error in fact upon the punishableness of attempted crime. ] 

Planck, Guil. J., de legitimatione ad causam. Commentatio. 

Rechtslexicon fiir Juristen aller deutschen Staaten, enth. die 
gesammte Rechtwissenschaft. Bearb. von Bopp, Buddeus, Gans, 
&c. redig. von Prof. Dr. J. Weiske. 1r Bd. le Lfg. 

[Law-Lexicon for jurists of all the German States, &c ] 

Sternberg, Dr. C., de crimine stellionatus. Commentatio. 

Treitschke, Dr. G. C., der Kaufcontract in besond, Beziehung 
auf den Waaren-Handel, nach Romischenn Rechte und den 
wichtigsten neueren Gesetzgebungen dargestellt. 

[The contract of sale, in reference particularly to the sale of merchandise. ] 

Watermeier, Dr. H. D., das Oral-Fidei-Commiss und dessen 
Verhaltniss zum Erbvertrage. In einem, &c. Rechtstreite darges- 
tellt. Mit den Urtheilen und Entscheidungsgriinden, &c. 

[The oral fidei-commiss and its relation to partition.] 

Weiske, C. A., Handbuch des allgemeinen deutschen Land- 
wirthschaftrechts. 

[Manual of the general German law, relating to matters of husbandry.] 

Wildner, Dr. Ign., der Beweis durch in-und auslandische 
Handels (Fabriks-Apotheker-) und Handwerksbicher vor Oester- 
reich. Civil-Gerichten. 
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Wildner, Dr. Ign., das Oecsterreichische Fabrikenrecht, mit 
einem Anhange ub. d. Recht der Wasserleitungen, Wc. 

{The law of buildings and water-courses in Austria. ] 

Witte, Prof. K., das Preuss. Intestat-Erbrecht aus dem ge- 
meinem deutschen Rechte entwickelt. 

[The Prussian law of intestate succession } 

Zeitschrift fir geschichtl. Rectwissenschaft, herausg. von F. C. 
von Savigny, C. F. Eichhorn, and Cl. A. C. Klenze. Bd. IX, 
Heft 2. 

[Journal of historical jurisprudence. ] 

Zeitschrift kritische, fir Rechtwissenschaft und Gezetsgebung 

des Auslandes, herausg. von Mittermaier, and Zacharid. 10r 


Bd. 3 Hefte. 


Zirkler, J. H., die gemeinrechtl. Lehre vom Majestatsver- 
brechen und Hochverrath. 2e Ausg. 

[The common law doctrine of crimes against majesty and high-treason. ] 

De originibus et natura juris emphyteutici Romanorum, scripsit 
C. F. Alphons. Vuy. J. U. D. Genevensis. Commentatio ab illus- 
trissimo jureconsultorum ordine in literarum universitate Heidel- 
bergensi premio ornata. 

This learned prize treatise is noticed at some length and highly commend- 
ed in the continental law journals. 

Ueber die sogenannte historische und _ nicht-historische Rechts- 
schule. Von A. F. J. Thibaut. UHeidelberg, J. C. Mohr. 


5) ° 


[On the so-called historical and not-historical schools of law.] 


Livingston’s Gesetzbuch tber die Verbesserung und innere 
Einrichtung der Gefangnisse. Nebst dessen Einleitung und den 
Anmerkungen des Herrn Carl Lucas, General-inspector der Ge- 
fangnisse Frankreichs etc. frei bearbeitet nach dem Franzosischen 
des Herrn Carl Lucas, von Konrad Samhaber. Darmstadt, Leske. 


[Livingston’s code on the improvement and internal government of 
prisons. | 


Story’s Commentarien tiber die Verfassungs-Urkunde der Ve- 
reinigten Staaten von Nord-Amerika. Historischer Theil. Nach 
dem Englischen. Leipsig. Heinrich. 


[The historical part of Story’s Commentaries on the Constitution. ] 


FRANCE. 


Histoire du Droit Romain au moyen age, par F. C. de Savigny, 
traduite de allemand et precédée d’une notice sur la vie et les 
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écrits de l’auteur, par M. Guenoux, docteur en droit. 3 vol. in 
8vo., chez Hingray, Paris. 
[Savigny’s History of the Rornan Law in the Middle Ages. ] 

Commentaire sur les lois de la presse et les autres moyens de 
publication, par Ad. de Grattier. 2 vols. 8vo. 

[Commentary on the laws of the press and other means of publication.] 

Dictionnaire du contentieux commercial, &c, par MM. Deville- 
neuve et Masse. 1 fort vol. grand in 8vo. 

[A Summary of the legislation, doctrine, and jurisprudence, in commercial 
matters. ] 

Code d’instruction criminelle, legons de feu Boitard, publi€és 
par M. Gustave de Linage. 

[Lectures on the code of criminal instruction ] 

Manuel de droit commercial, par P. Bravard-Veyrieres. 1 fort 

vol. in 8vo. 
[Manual of commercial law.] 

Commentaire sur l’arbitrage voluntaire et forcé, par M. Bellot 

des Minieres, trois vol. in 8vo. 
[Commentary on voluntary and forced arbitration. ] 

Théorie de la procédure civile, par M. Boncenne. Tome 4me, 

Premiere Partie. 
[Theory of civil procedure.] 

Cours de droit administratif appliqué aux travaux publics, par 

M. Cotelle. 2e ed. 3 vol. in 8. 
[Course of administrative law applied to public works.] 


D. Justiniani Institutionum lib. IV. ad fidem cod. mss. necnon 
optime note editionum recensuit, Ed. Laboulaye. Paris, 1839. 
1 vol. in 32. 

This new edition of the Institutes is a reprint of the celebrated edition pub- 
lished at Berlin by Messrs, Schrader, Clossius, Tafel and Meier, professors in 
the university of Tubingen. The result of ten years labor, and of the patient 
comparison of one hundred and thirty manuscripts and eleven known editions, 
the German work seems to be the last word of critical science. In elegance 
of form, beauty of paper, and neatness of typography, this charming edition 
is not inferior to the miniature edition of the Elzevirs, which is very rare, and 
sells at a high price, notwithstanding its defective text. Rev. de Leg. et de 
Juris. 

Sur Régime hypothécaire et vues d’amélioration de ce systéme, 
par M. Buretey. 1 vol. in 8. 


[On the system of hypothecation and views for its improvement. ] 


Guide et formulaire pour la redaction des actes de |’état civil, 
etc. ; par M. Alphonse Grin. 


(Guide and formulary for drawing up of acts of civil state. ] 
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Guide des experts et code du proprietaire foncier, par M. 
Abrie. 1 vol. in 8. 


[The expert’s guide and land owner’s code. ] 


Théorie du code penal; par MM. Chauveau Adolphe et 
Faustin Hélie. 5e volume. 
[Theory of the penal code.] 


Code civil pour les états de S. M. le roi de Sardaigne, avec un 
appendice. 


[Civil code for the states of the king of Sardinia.] 

Guide des agents consularies, par M. Bursotti. 2 vols. in 8. 

£ ’ 

[Consular agent’s guide.] 

Cours de legislation pénale comparée, par M. Ortolan. 1 vol. 

5 I , 

in 8. 
[Course of comparative penal law.]} 

Principes ou traité théorique et pratique des actions posses- 
soires, par M. Caroux. 1 vol. in 8. 

[Principles or a theoretical and practical treatise on possessory actions. ] 

Traité des delits et contraventions de la parole, de l’écriture, et 
de la presse, par M. Chassan. ‘Tome II. 

[On offences of speech, writing, and the press. ] 

Traité des empéchements du mariage, par M. Pezzani. 

[On impediments of marriage. ] 
Sur la réforme des prisons, par M. Victor Foucher. 
[On the reform of prisons.] 

Sur le régime pénitentiaire, par M. Guillot. 

Delectus legum que in Mulenbruchii doctrina Pandecturum 
laudantur. 1 vol. in 8. 

Traité dela confection des lois, ou examen raisonneé des régle- 
ments suivis par les assemblées législatives francaises, compares 
aux formes parlementaires de l’Angleterre, des Etats-Unis, de la 
Belgique, de l’Espagne, de la Suisse, etc., ete., par Ph. Vallette, 
avocat a la cour royale de Paris, Secretaire de la présidence de la 
chambre des députes, et Benat-Saint-Marsy, avocat a la cour 
royale de Paris. 1 vol. in 18. 


[A treatise on the enactment of laws, or an examination of the rules fol- 
lowed in the French legislative assemblies, compared with the parliamentary 
forms of England, the United States, Belgium, Spain, Switzerland, &c.] 


Du duel, sous le rapport de la législation et des moeurs, par M. 
A. Nougaréde de Fayet. 1 vol. in 8. 


Assizes du royaume de Jerusalem (texte francais et italien), 
publi¢es par M. Victor Foucher. 


VOL. XXI.—NO. XLII. 32 
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Assises des Bourgeois, chap. 1, a 130. 
Consideérations sur les prisonniers libérés, et sur les moyens de 
rendre les récidives moins fréquentes, par M. Guillot. 


{Considerations on liberated convicts, and on the means of rendering re- 
lapses less frequent. ]} 


Dictionnaire de procedure civile et commercial, par MM. Bio- 

che et Goujet. 2me ed., tome premier. 
[Dictionary of civil and commercial procedure. } 

Souvenirs de M. Berryer, doyen des avocats de Paris, de 1774 
a 1838. 2 vol. 

De Vintroduction du systéme pénitentiaire en France, par M. 
V. Balson. 

[On the introduction of the penitentiary system in France.] 


Elements du droit public et administratif: par M. E. V. Fou- 
cart. 


[Elements of public and administrative law.] 


Etudes sur les législations anciennes et modernes; par MM. 
Joaung Pharaon et Theodore Dulan. me livraison. 


[Studies of ancient and modern systems of law.]} 


Cours de droit civil francais, traduit de l’allemand de M. C. S. 


Zacharid ; revu et augmenté par MM. Aubry et Rau. Tomes 
I. and II. 
[Course of French civil law, translated from the German.] 

De la réforme du systéme penitentiaire en France ; par madame 

Eugénie Niboyet. 
[On the reform of the penitentiary system in France.] 

Traduction du livre XX et du titre VII du livre XIII des Pan- 
dectes, suivie d’un commentaire, et précédée d’un exposé histo- 
rique des principes du gage et de l’hypotheque chez les Romains ; 
par M. Pellat. Premiere livraison, contenant la traduction avec 
le texte en regard, 


[Translation of book 20, and book 13, title 7, of the Pandects, followed by a 
commentary and preceded by a historical exposition of the principles relating 
to pledge and hypothecation among the Romans. ] 


Esprit de la jurisprudence sur les principales dispositions du 
code civil, par M. Fouet de Conflans. Titre des successions. 


[Spirit of the decisions on the principal provisions of the civil code. Title 
of Successions. ] 


Traité des Servitudes; par M. Pardessus. 8me edition. 2 vol. 
[Treatise on Servitudes.] 
Traité complet du droit de chasse ; par M. Petit. 
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Guide des tribunaux militaires, ou legislation criminelle de Il’ 
armeée, par M. L. J. G. de Chénier. 2 vol. 
[Military tribunals’ guide, or criminal law of the army.] 
Lettres sur la magistrature de l’ordre judiciaire ; par un magis- 
trat de cet ordre. 
[Letters on the magistracy of the judiciary order.] 
Principes et jurisprudence du code civil; par M. Laurens. 
Tom. I. 
[Principles and jurisprudence of the civil code.] 
Actes de l’etat civil: Instructions élementaires; par M. Clapa- 
réde. 2me. ed. 
Des principes du gouvernement represéntatif et de leur applica- 
tion; par M. Duvergier de Hauraune. 
[On the principles of representative government and their application. ] 
Le droit des gens; par Vattel. Tome Ill. Notes et table 
générale analytique de l’ouvrage ; par M. S. Pinheiro- Ferreira. 
Legislation simplifi€e, ou application de la méthode synoptique 
aux actes et contrats, par M. N. H. Cellier. 


[Law simplified, or an application of the synoptical method to acts and con- 
tracts. ] 


Notions eléméntaires de droit francais ; par M. Alph. Griin. 
[Elementary notions of French law.] 

Traite des droits d’auteur, dans la littérature, les sciences et les 
beaux arts: par M. Augustin Charles Renouard. Tome ler. 

[A treatise on the rights of author, in literature, science and the fine arts.] 

Des institutions de prévoyance et particulierement des assur- 
ances, par M. Nestor Urbain. 

De la democratie en Amerique; par M. Alexis de Tocqueville, 
6e édition, revue et corrigée. 

Traité du benefice d’inventaire et de l’acceptation des succes- 
sions ; par M. Bilhard. 

[On the benefit of inventory and the acceptance of successions. ] 

Des progrés de la jurisprudence en France; par M. Frederic 
Taulien. 

Esquisse de Vorigine et des résultats des associations de femmes 
pour la reforme des prisons en Angleterre ; traduit de l’anglais 
par mademoiselle Ulliac Tremadure. 

Des maladies mentales considérées sous les rapports médical, 
hygiénique, et medico-legal; par M. E. Esquirol. 2 vol. plus un 
atlas. 
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ENGLAND. 


Commentaries on the Law of Bailments, with illustrations from 
the civil and the foreign law. By Joseph Story, L.L.D. Dane 
Professor of Law in Harvard University. London: John Rich- 
ards & Co. 

See page 466. 

The Practice of the Petty sessions, &c.; by John Stone, Esq. 

3d edition. 


The Law of Real Property, in two volumes. By Owen Flintorff, 
Esq. Volume I. 

The Duties of Overseers of the Poor and Assistant Overseers. 
By George Dudgeon, clerk of the Settle Union. 

The Principles of the Laws of England in the various depart- 
ments, and also the Practice of the Superior Courts, in the form 
of question and answer. By a Solicitor. 

A Practical Treatise on Sheriff Law ; by George Atkinson, Esq. 

A treatise on the Office and Practice of a Notary of England, 
as connected with Mercantile Instruments, &c. By Richard 
Brookes, solicitor and notary. 

The Doctrine and Practice of Equity. By G. Goldsmith, A.M. 

An Introduction to Conveyancing. By William Hayes, 4th 
edition. 

The Country Attorney’s Practice, in conducting actions in the 
Superior Courts. By John Gray. 4th ed. 

An historical treatise of an action or suit at law. By R. Boote. 
7th ed. with notes. By G. S. White. 

A treatise on the new rules of pleading. By C. R. Kennedy. 

Outlines of the jurisdiction of all the courts in England and 
Wales ; or Readings from Blackstone and other text writers, altered 
according to the present law, &c. By R. Maugham. 


A Practical treatise of the Law of Bills of Exchange, &c. By 
J. B. Byles. 3d edition, enlarged. 
Manual of Political Ethics. By Francis Lieber. 
See page 437. 


A treatise on the Medical Jurisprudence of Insanity. By J. 
Ray, M. D. 


See page 487. 
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IN PRESS OR PREPARING FOR PUBLICATION. 
By Messrs. Charles C. Little and James Brown, Boston. 


A Treatise on the Law of Insurance. By Willard Phillips. 
2 vols. 8vo. Second edition. 


Commentaries on Commercial Law.—Agency. By Hon. Joseph 
Story. 


Commentaries on Equity Jurisprudence. Second edition revised 
and enlarged. 2 vols. 8vo. Same. 


A Treatise on the Rights and Duties of Merchant Seamen, ac- 
cording to the British, the American, and the Foreign Law: with 
a Supplementary Chapter on the Interest and Distribution of Prize, 
on board private and public ships of war. By George T. Curtis, 
of the Boston Bar. 


The American Conveyancer; by a member of the Boston Bar. 


This work, now in the process of being stereotyped, contains all the varie- 
ties of legal forms of conveyancing and certifying, that may be useful to the 
practical or the professional man, in all parts of the United States. It will 
contain a complete system of forms and directions for applicants for letters 
patent ; for the organization of corporations; for the formation of joint stock 
companies ; and the copies intended for use in this commonwealth, will em- 
brace the entire system of insolvency under the act of April, 1838. The pub- 
lishers believe that both to the lawyer and the layman, it will be a work of 
great utility, avoiding many of the defects and improving upon many of the 
excellencies of the books of conveyancing heretofore in use in this country. 

Digest of Massachusetts and Pickering’s Reports. Including 
Pickering, Vol. 16. By J. C. Perkins and A. H. Ward, Counsel- 


lors at Law. 8vo. 

The following English Reports are in a course of republication 
by the same, in connection with a London house : 

Henry Blackstone’s Reports, edited by F. W. Meynutt. Royal 
8vo. 

Shower’s Reports, with indices and notes, by S. F. Hughes, 8vo. 

Lord Raymond’s Reports, edited by C. J. Gale, and Notes by 
Sir John Bailey, Knt. Royal 8vo. 

Burrow’s Reports, edited by Hargrave, Hill &W. H. & T. H. 
Tirrell. 8vo. 

Strange’s Reports, edited by Thomas J. Arnold. Royal 8vo. 


By Messrs. T. & J. W. Johnson, successors to Nicklin §& Johnson, 
Philadelphia. 


A Law Dictionary, adapted to the Constitution and Laws of the 
United States of America, and of the several states of the Ameri- 
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can union; with references to the civil and other systems of fo- 
reign law. By John Bouvier. 


This work, the fruit of upwards of seven years’ labor, will contain all the 
terms of art in the common law, used either in the United States or England ; 
those peculiar to the civil, canon, or ecclesiastical law ; those among the 
French, Scotch, German, Spanish and other foreign systems, within reach of 
the author, which may be useful to professional gentlemen, or to men of busi- 
ness; those relating to commerce and manufactures, as connected with law ; 
those used in medical jurisprudence, international law, and the law of nature. 
All terms of art, technical and peculiar expressions, to be found in the consti- 
tution and laws of the United States, and of the several states, relating to the 
executive, legislative or judiciary departments, and all their various branches, 
and those relating to the rights and duties of citizens, will be severally ex- 
plained and considered. 

In the execution of the plan, the author has, in the first place, defined and 
explained the various words and phrases, by giving their most enlarged mean- 
ing, and then all the different shades of signification of which they are suscep- 
tible ; secondly, he has divided the subject in the manner, which to him, ap- 
peared the most natural, and laid down such principles and rules of law as 
belong to it; in these cases he has been careful to give an illustration, by cit- 
ing a case wherever the subject seemed to require it, and referred to other 
cases supporting the same point ; thirdly, whenever the article admitted of it, 
he has compared it with the laws of other countries, and pointed out their con- 
cord or disagreement ; and fourthly, he has referred to the authorities, and the 
abridgments, digests, and ancient and modern treatises, where the subject is 
to be found, in order to facilitate the researches of the student. 

Every word and subject to be found in English Law Dictionaries, which 
can by any possibility be useful, has been retained; those which are not 
strictly applicable to the United States, have been condensed, as have been all 
those which belong exclusively to some foreign system of law. About two 
thousand new articles will be found in the work, which are not in any dic- 
tionary extant, and those subjects which have been treated of in other dic- 
tionaries, have been written anew, without any regard to the form or matter 
which may be found in such works. 

It is presumed the work will contain one thousand pages of close printing, 
or perhaps make two handsome octavo volumes, containing six to eight hun- 
dred pages each. 


Hilliard, Gray § Co. have in press, 


A Digest of the Decisions of the American Courts of Law 
and Admiralty. By Theron Metcalf and J. C. Perkins. 


This Digest will contain the American cases (exclusive of the dec sions in 
chancery), down to the year 1838. It will be published in three volumes of 
about seven hundred pages each. Five hundred pages of the first volume are 
already printed, and the first volume will be published in the course of the 
present year. 


[We are requested to state that Messrs. Nicklin & Johnson never wished 
nor intended that it should be supposed Mr. Justice Story had any editorial 
connexion with the fourth volume of the Laws of the United States recently 
published by them. They endeavored to make the title page of that volume 
show its origin clearly.] 
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